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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10530 


Idaho Power Company, Petitioner , 

v. 

Federal Power Commission, Respondent. 


Review of an Order of the Federal Power Commission. 


JOINT APPENDIX. 


Petition for Review of an Order of the 
Federal Power Commission. 

(Filed February 7,1950) 

To the Honorable, the United States Court of Appeals for 
the District of Columbia Circuit, and to the Judges 
thereof: 

Idaho Power Company (hereinafter sometimes called the 
“Company”), being aggrieved by the Order of the Federal 
Power Commission (hereinafter sometimes called the 
“Commission”) entered on October 13, 1949, in the matter 
of Project No. 1975, copy of which is filed herewith as 
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Exhibit A, and by its Order of January 18, 1950 (Exhibit 
B) denying Petitioner’s application for rehearing of said 
matter, as corrected by Errata dated and issued by the 
the Commission on January 31, 1950 (Exhibit C), hereby 
petitions this Court for review of said Orders of the Com¬ 
mission and respectfully shows: 

L 

This petition for review is filed under and pursuant to 
the provisions of Section 313(b) of the Federal Power Act, 
U.S.C., Title 16, Sec. 825 1; and is also filed under and pur¬ 
suant to the provisions of Section 10 of the Administrative 
Procedure Act, U.S.C., Title 5, Sec. 1009. 

n. 

Petitioner seeks to have the aforesaid Order of the Com¬ 
mission of October 13, 1949 modified so as to delete there¬ 
from the conditions contained in Paragraph (F), subpara¬ 
graphs 1-10, inclusive. 


m. 

1. Idaho Power Company is a corporation duly organ¬ 
ized and existing under the laws of the State of Maine, and 
operating as a public utility in the States of Idaho, Oregon 
and Nevada. The Company is also an electric public utility 
and a licensee, as those terms are defined in the Federal 
Power Act. 

2. The Federal Power Commission is the administrative 
body entrusted with the administration of the Federal 
Power Act, U.S.C., Title 16, Section 791 et seq, (hereinafter 
sometimes referred to as the “Act”). 

IV. 

The pertinent events leading up to the filing of this peti¬ 
tion for Review are set down in chronological order as fol¬ 
lows: 
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1. On August 22,1947, the Company filed with the Com¬ 
mission an application pursuant to the Act for a license for 
the purpose of constructing, operating and maintaining of 
a proposed “major project”, including a dam and hydro¬ 
electric power plant, to be known as the “Bliss Develop¬ 
ment^ and by the Commission designated as “Project No. 
1975 ”, on Snake River in Elmore, Gooding and Twin Falls 
Counties in the State of Idaho, occupying, in part, lands 
of the United States. 

2. On the same day, the Company filed with the Com¬ 
mission an application for pre-license consent to initiate 
preliminary work, preparatory to major construction oper¬ 
ations, in advance of action on the application for license. 

3. On September, 2, 1947, the Commission notified the 
Company that immediate pursuit of preparatory work 
would not prejudice the Commission’s subsequent consid¬ 
eration and action on the Company’s application for license 
(1. above). 

4. On March 2, 1948, Commission entered its Order au¬ 
thorizing issuance of major license for Project No. 1975, 
and containing, inter alia, Paragraph 23(g) reserving to 
the Commission the right to determine “at a later date 
what transmission facilities should be included in the license 
as a part of the project.” Copy of this Order is filed here¬ 
with as Exhibit D. 

5. On April 20, 1949, the Company filed with the Com¬ 
mission application for amendment of its original applica- 
tioin (1. above), to include as a part of the project and 
within the license for Project No. 1975 two proposed 138- 
kilovolt transmission lines, both leading from the Bliss 
power plant, one northwesterly to near the City of Boise, 
and the other easterly to near the City of American Falls, 
both in the State of Idaho. 

6. By reason of urgent necessity for providing additional 
sources of power for public use in its Idaho, Oregon and 
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Nevada areas of service, the Company on April 26, 1949 
applied for pre-license permission to proceed with construc¬ 
tion of the aforesaid two 138-kilovolt lines. On May 2,1949, 
the Commission notified the Company that such construction 
would not prejudice consideration by the Commission of 
the Company’s application for amendement of license (5. 
above). 

7. Thereafter, the Commission entered its Order of Octo¬ 
ber 13, 1949 (Exhibit A) which supersedes the Order of 
March 2,1948 (4. above), reauthorizes the license for Proj¬ 
ect No. 1975, and includes therein the two 138-kilovolt trans¬ 
mission lines (5. above). Among the terms and conditions 
contained in and made a part of said Order of October 13, 
1949 are those designated as Paragraph (F) thereof, com¬ 
prising ten subparagraphs. Such subparagraphs require, 
among other things: that, upon request of the Secretary 
of the Interior, the Company shall, after notice, at the ex¬ 
pense of the United States, convert its said transmission 
lines for operation at a voltage of 230-kilovolts; and that 
the Company, whether or not the Secretary has made such 
request, or after conversion by the Company for its own 
needs, to a higher voltage, shall permit any agency of the 
United States to interconnect any of its transmission facili¬ 
ties with said two transmission lines of the Company. Such 
subparagraph also impose numerous conditions and re¬ 
quirements under which the Company must permit intercon¬ 
nection of its said lines with transmission facilities of the 
United States for transfer over said transmission lines of 
the Company of power and energy generated in power 
plants owned by the United States. Said provisions and 
requirements are stated in said Order of October 13, 1949 
to have been inserted therein at the request of the Secre¬ 
tary of the Interior. Said Paragraph (F), including sub- 
paragraphs (1) to (10) inclusive, is the reason for the filing 
of this Petition for Review. 
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8. Within the time provided by statnte and on November 
10, 1949, the Company, being aggrieved by said Order of 
October 13,1949, filed an application for rehearing with re¬ 
spect to the matters as to which review is now sought. 

9. On January 18,1950, the Commission entered an Order 
(Exhibit B) modifying its Order of October 13, 1949 (Ex¬ 
hibit A), making certain changes informally requested by 
the Company but denying the aforesaid application for re¬ 
hearing, and continuing in effect the objectionable and, in 
the Company’s belief, the unlawful provisions of said Para¬ 
graph (F); and on January 31, 1950 entered certain 
Errata (Exhibit C) making minor corrections in said 
Order of January 18, 1950. 

V. 

The points on which Petitioner intends to rely are: 

The Commission erred in including in said Order of Oc¬ 
tober 13,1949 (Exhibit A) the conditions and requirements 
of Paragraph (F) thereof, for the following reasons: 

(a) Said conditions and requirements, and the imposi¬ 
tion thereof, constitute administrative legislation violative 
of the provisions of the Constitution and laws of the United 
States; and the imposition thereof at the instance and re¬ 
quest of the Secretary of the Interior constitutes an abdica¬ 
tion of the Commission’s function as an independent agency 
of the United States, in contravention of the statutes creat¬ 
ing the Commission and granting its authority. 

(b) Said conditions and requirements, and the imposi¬ 
tion thereof, constitute an unlawful extension of the author¬ 
ity of the Commission under the Act, particularly Sections 
6 and 10(g), and are not in conformity with the provisions 
thereof, and are inconsistent therewith, with respect to any 
of the public lands of the United States that may be here 
involved. 
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(c) Said conditions and requirements, and the imposition 
thereof, constitute an unlawful extension of the authority 
of the Commission under the Act, particularly Section 4(e) 
thereof, and are not in conformity with the provisions there¬ 
of, and are inconsistent therewith, as none of said condi¬ 
tions and requirements is related to, or necessary for, the 
adequate protection and utilization of any reservation of 
the United States that may be here involved. 

(d) Said conditions and requirements constitute a re¬ 
versal of 30 years of administrative construction in that 
the Commission has never sought to exercise any such au¬ 
thority from the date of its creation on June 10, 1920, to 
October 13, 1949. Conditions and requirements of the 
nature set forth in said Paragraph (F) had never been 
included in any license previously issued by the Commission 
since its creation. 

(e) Said conditions and requirements, and the imposi¬ 
tion thereof, operate to deprive petitioner of its property 
and property rights without due process of law, and to take 
the property of petitioner for public use without just com¬ 
pensation, in contravention of the Fifth Amendment to the 
Constitution of the United States. 

(f) Said conditions and requirements, particularly those 
contained in Paragraph (F) (9) of said Order, are ex post 
facto , in their nature and operation, and in violation of Sec¬ 
tion 6 of the Act, and contrary to Article I of the Constitu¬ 
tion of the United States, and would further subject peti¬ 
tioner to the revocation, alteration, or surrender of the 
license authorized with respect to said transmission lines, 
in violation of Section 6 of the Act. 

(g) Said conditions and requirements, and the imposition 
thereof, are arbitrary, capricious, and an abuse of discre¬ 
tion, and not in accordance with law, because the same au¬ 
thorize and would permit the United States to use peti¬ 
tioner^ said transmission lines, and compel petitioner to 
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acquiesce in such use to the exclusion of the petitioner’s 
own use of the entire capacity of such lines, in contraven¬ 
tion of the Fifth Amendment to the Constitution of the 
United States. 

(h) Said conditions and requirements are arbitrary and 
unreasonable in that they are indefinite and uncertain, and 
in that petitioner cannot be advised of its rights and lia¬ 
bilities thereunder. 

(i) Said conditions and requirements, and the imposition 
thereof, are arbitrary, capricious, and an abuse of discre¬ 
tion, in that the same are not authorized by the Act, or by 
any statute, or by any delegation of power to the Commis¬ 
sion, or otherwise. 

Wherefore, Petitioner prays that said Orders of the 
Commission be reviewed by this Honorable Court and that 
this Court enter its judgment and decree, modifying said 
Order of October 13,1949 by striking therefrom, annulling 
and setting aside the conditions and requirements of said 
Paragraph (F) thereof, and remanding the cause to the 
Commission for further action consistent with the deter¬ 
minations of this Court, and that such other and further 
relief may be granted as may be proper in the premises. 

Respectfully submitted, 

/s/ A. C. Inman- 

1220 Idaho Street 
Boise, Idaho 

/s/ Harry A. Poth, Jr. 

Reid & Priest 
1518 K Street, N. W. 
Washington 5, D. C. 

Attorneys for Petitioner. 

Dated: February 6,1950, Washington, D. C. 
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[Exhibits A, B and D to the Petition for Review are 
printed separately hereafter. The Order of the Commission 
of January 18, 1950, Exhibit B, has been corrected in the 
certified transcript filed with the Court in accordance with 
Exhibit C, thus eliminating the necessity for printing that 
exhibit.] 


69 (Docketed December 22,1947.) 

Project No. 1975—For Idaho 

December 22, 1947 

The Honorable 

The Secretary of the Interior 

Washington, D. C. 

Dear Sir: 

Idaho Power Company, of Boise, Idaho, has filed with 
this Commission an application for a license for a proposed 
power project (No. 1975) on Snake River in Elmore, Twin 
Falls, and Gooding Counties, Idaho, affecting public lands 
of the United States. 

• ••••••• 

In accordance with the provisions of section 4(e) of the 
Federal Power Act, you are invited to report whether the 
license, if issued, would interfere or be inconsistent with the 
purpose for which any reservation under your supervision 
was created or acquired, and to state the conditions which 
are deemed necessary for the adequate protection and uti¬ 
lization of any such reservation. 

70 It is requested that you give the Commission your 
views as to the measures which should be taken to 

protect wildlife resources in connection with the project in 
accordance with the provisions of Public Law 732, 79th 
Congress, 2d session, approved August 14, 1946. Your ad¬ 
vice concerning fishways is also requested pursuant to the 
provisions of section 18 of the Federal Power Act, 16 U.S.C. 
811. 
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You are also invited to report otherwise on the applica¬ 
tion to the extent that you may deem desirable. 

If no response is received within 90 days from the date 
of this letter, it will be assumed that you do not desire to 
submit any comments. 

Very truly yours, 

J. H. Gutride 

Acting Secretary 

• ••••••• 

cc: Secretary of the Interior 
U. S. Geological Survey 
Bureau of Reclamation 
Fish and Wildlife Service 
San Francisco Regional Office 
Commissioner Draper 
Bureau of Law 
Division of Licensed Projects 


83 (Docketed Feb. 20,1948) 

UNITED STATES 

DEPARTMENT OP THE INTERIOR 
OFFICE OF THE SECRETARY 

Washington 25, D. C. 

Feb. 19,1948 

My dear Mr. Smith: 

Reference is made to your letter of December 22, 1947, 
requesting a report in connection with the application of 
the Idaho Power Company of Boise, Idaho, for a license 
for a proposed power project (No. 1975-Idaho) on Snake 
River in Elmore, Twin Falls, and Gooding Counties, Idaho, 
and affecting public lands of the United States. 

The recommendations of the Department as to measures 
which should be taken to protect fish and wildlife resources 
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can not be made pending a report from the Fish and Wild¬ 
life Service. This report is expected to be completed by 
about March 22, 1948, at which time you will be advised 
thereof. 

In view of your request, however, that the report on this 
application be expedited, I am submitting the views of the 
Department on features other than fish and wildlife re¬ 
sources. 

The Geological Survey reports that the construction 
and use of the project would not affect adversely the pur¬ 
poses of any withdrawal or classification recommended by 
the Survey, deposits of coal or other minerals, or land 
within the known geologic structure of a producing oil or 
gas field, and that the land affected by the application does 
not contain substantial deposits of fissionable materials 
as defined in Executive Order 9701. 

Possible stream gaging requirements indicated by the 
nature of the project are under consideration by the Geo¬ 
logical Survey and will be attended to by direct communica¬ 
tion with the Federal Power Commission. 

The National Park Service advises that issuance of the 
proposed license will not interfere or be inconsistent with 
the interests of the National Park Service. Likewise, the 
Bonneville Power Administration advises that it will inter¬ 
pose no objection to the granting of the license. 

The Bureau of Reclamation and other agencies in the 
Department have considered the proposed project in the 
light of irrigation and conservation programs and are of 
the opinion that possible conflicts may develop. However, 
because of the acute power shortage in southern Idaho, de¬ 
cision has been reached not to oppose the granting of this 
license since it is recognized that the project, if constructed 
promptly, would relieve the power shortage in the southern 
Idaho area. 

It is felt, however, that if the Federal Power Commis¬ 
sion issues a license for the project, the following provisions 
should be included therein: 
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(1) That the license be conditioned upon the applicant’s 
starting construction work within one year from the date 
of issue of the license and upon completing construction of 

at least the initial generating unit together with the 
84 necessary transmission lines and appurtenant works 
within five years of the date of the license. 

(2) That, should the applicant determine it is damaged 
by subsequent upstream diversion of water by the United 
States in connection with its irrigation and conservation 
program, then the United States Government has the op¬ 
tion, in full settlement of any and all claims by the applicant, 

(a) of paying such damages as the applicant shall be 
then entitled to recover as a matter of law; or 

(b) of acquiring the applicant’s plant at its depreciated 
cost. 

The Department has no objection to the issuance of a 
license to the Idaho Power Company for its proposed Bliss 
Project, provided the recommendations above set forth are 
followed and provided further that full provision is made 
for the carrying out of the recommendations of the Fish 
and Wildlife Service which will be sent you at a later date. 

Sincerely yours, 

Wdlliam E. Wabne 

Assistant Secretary of the Interior 

Hon. Nelson L. Smith, 

Chairman, Federal Power Commission. 
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87 UNITED STATES OF AMERICA FEDERAL POWER 

COMMISSION 

Before Commissioners: 


Nelson Lee Smith, Chairman; Claude L. Draper, 
Leland Olds and Harrington Wimberley. 


In the Matter of } 
Idaho Power Company j 


March 2, 1948 
Project No. 1975 


Order Authorizing Issuance of License (Major) 

(1) An application was filed August 22, 1947, and later 
amended, by Idaho Power Company, of Boise, Idaho, for 
license under the Federal Power Act to authorize the con¬ 
struction, operation, and maintenance of a proposed major 
project, to be known as the Bliss development and desig¬ 
nated as Project No. 1975, on the Snake River, in Elmore, 
Gooding, and Twin Falls Counties, Idaho, and affecting 
lands of the United States. 

(2) The project consists of a concrete dam in lots 5 and 
10, sec. 7, T. 6 S., R. 12 E., Boise meridian, creating a reser¬ 
voir with maximum pool elevation of approximately 2,654 
feet extending upstream about 5 miles to a point approxi¬ 
mately one-fourth mile downstream from the Bliss bridge; 
a powerhouse integral with the dam with initial installation 
of approximately 69,000 kilowatts in three units and pro¬ 
vision for future installation of a fourth unit; transform¬ 
ers; a switchyard; transmission lines connecting with ap¬ 
plicant’s 138-kilovolt transmission system; and appurte¬ 
nant works; and, exclusive of transmission facilities, occu¬ 
pies approximately 509.7 acres of lands of the United States 
in Elmore, Gooding, and Twin Falls Counties, Idaho. 

(3) Although the application states that the powerhouse 
will be connected by tap lines to applicant’s 138-kilovolt 
transmission network, neither the tap lines nor the switch¬ 
ing station from which they emanate are shown to be with¬ 
in the project boundary on the maps submitted as part of 
the application. 
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(4) The Office of the Chief of Engineers has stated orally 
that the Division Engineer of the Corps of Engineers has 
reported favorably on the application. 

(5) The Assistant Secretary of the Interior, acting for 
the Secretary of the Interior, has reported favorably on 
the application, subject to the imposition of conditions here¬ 
inafter provided for. 

(6) The Public Utilities Commission of the State of 
Idaho has reported that it has no objection to the appli¬ 
cation. 

88 (7) The Department of Fish and Game of the 

State of Idaho has reported that it has no objection 
to the project. 

(8) By letters dated September 30,1947, and January 2, 
1948, the Office of the Hydroelectric Commission of Oregon 
informed the Commission that the notices of the filing of 
the original application and of the amended application, re¬ 
spectively, would be called to the attention of that Com¬ 
mission at its next meeting. No further comment has been 
received. 

(9) It is desirable to reserve for determination at a later 
date the question of what transmission facilities should be 
included in the license as part of the complete project. 

The Commission, having considered the application and 
the project record, finds that: 

• •**#••*#• 

(13) The project does not affect any Government dam, 
nor will the issuance of a license therefor as hereinafter 
provided affect the development of any water resources 
for public purposes which should be undertaken by the 
United States itself. 

(14) The issuance of a license as hereinafter provided 
will not interfere or be inconsistent with the purposes of 
any reservation or withdrawal of public lands of the United 
States. 

(15) Under present circumstances and conditions and 
upon the terms hereinafter imposed, the project is best 
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adapted to a comprehensive plan for the improvement and 
utilization of water power development, and for other ben¬ 
eficial public uses, including recreational purposes. 

(16) The horsepower capacity hereinafter authorized to 
be installed in the project is 130,000 horsepower, and the 
energy generated thereby will be used for public-utility 
purposes. 

(17) In accordance with Section 10(d) of the Act, the 
rate of return upon the net investment in the project and 
the proportion of surplus earnings to be paid into and held 
in amortization reserves are reasonable as hereinafter 

specified. 

89 (18) The amount of annual charges to be paid 

under the license for the purpose of reimbursing the 
United States for the costs of administration of Part I of 
the Act, and for recompensing it for the use, occupancy, 
and enjoyment of its lands (exclusive of those used for 
transmission-line right-of-way, if any) is reasonable as 
hereinafter fixed and specified; and the annual charge for 
recompensing the United States for the use, occupancy, and 
enjoyment of its lands used for transmission-line right-of- 
way, if any, shall be hereafter determined. 


It is ordered that: 

(22) A license, effective as of the first day of the month 
in which it is executed, be issued to the applicant for a 
period of 50 years for the construction, operation, and main¬ 
tenance of major Project No. 1975, subject to the provisions 
of the Federal Power Act, and the rules and regulations 
thereunder, and subject to approval by the Secretary of 
the Army and the Chief of Engineers of such plans of the 
project structures as may affect navigable capacity; pro¬ 
vided that nothing in this order shall be construed as de¬ 
termining whether the Snake River is a navigable water 
of the United States at the site of the proposed project. 

(23) The license contain the usual conditions and pro¬ 
visions for licenses issued under Section 4(e) of the Act 
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for such projects and such conditions as may be prescribed 
hereafter in the interest of navigation, and the following 
special provisions: 

(a) The Licensee shall commence construction of the 
project within one year from the date of issuance of the 
license and shall complete said construction for the opera¬ 
tion of three generating units within three years from the 
date of issuance of the license. 

90 (b) At such time as the Commission may direct, 

provided that it is economically sound and in the 
public interest to do so, after notice and opportunity for 
hearing, the Licensee shall install the fourth generating 
unit. 

(c) The Licensee shall file with the Commission, in ac¬ 
cordance with the Commission’s rules and regulations, re¬ 
vised Exhibit L before beginning construction of the project 
works shown thereon and revised Exhibits F, J, and K 
within one year from the date of issuance of the license 
for the Bliss development, including such transmission fa¬ 
cilities which the Commission may determine to be properly 
a part of the project. 

(d) The operation by the Licensee of the project works 
so far as such operation involves the use, storage, and dis¬ 
charge from storage of waters of the Snake River at this 
project, shall at all times be controlled by such reasonable 
rules and regulations as the Commission may prescribe for 
the protection of life, health, and property, and in the in¬ 
terest of the fullest practicable conservation and utiliza¬ 
tion of such waters for power purposes and for other bene¬ 
ficial public uses, including recreational purposes; and the 
Licensee shall release water from the project reservoir at 
such rate in cubic feet per second, or such volume in acre- 
feet per specified period of time, as the Commission may 
prescribe for the purposes hereinbefore mentioned. 

(e) Should the project works be damaged or the power 
output of the project be reduced by subsequent upstream 
diversion of the waters of the Snake River by the United 
States in connection with its irrigation and conservation 
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program, then the United States has the option, in full 
settlement of any and all claims by the Licensee, of paying 
such damages as the Licensee shall be then entitled to re¬ 
cover as a matter of law, or of acquiring the Licensee’s 
project as provided by the Federal Power Act. 

(f) The Licensee shall construct, maintain and operate 
such fish protective devices and shall comply with such spe¬ 
cial conditions in the interest of fish life and wildlife re¬ 
sources as may be prescribed hereafter upon the recommen¬ 
dations of the Secretary of the Interior; and 

(g) The Commission reserves the right to determine at 
a later date what transmission facilities should be included 

in the license as part of the project. 

• ••••••• 

(25) Subject to the provisions of Section 10(e) of the 
Act and the rules and regulations of the Commission there¬ 
under, the licensee shall, effective as of the date of the 
license, pay to the United States the following annual 
charges: 

(a) For the purpose of reimbursing the United States 
for the costs of administration of Part I of the Act, one 
(1) cent per horsepower on the capacity authorized to be 
installed (130,000 horsepower) plus two and one-half (2^A) 
cents per 1,000 kilowatt-hours of gross energy generated 
by the project during the fiscal year ended June 30 of the 
calendar year for which the charge is made; 

(b) For the purpose of recompensing the United States 
for the use, occupancy, and enjoyment of its lands (exclu¬ 
sive of those used for transmission-line right-of-way, if 
any), $1,019.40; and 

(c) For the purpose of recompensing the United States 
for the use, occupancy, and enjoyment of its lands used 
for transmission-line right-of-way, if any, an amount to 
be hereafter determined. 


Leon M. Fuquay, 
Secretary. 

Date of Issuance: March 3, 1948 
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110 (Docketed April 20, 1949) 

BEFORE THE 

FEDERAL POWER COMMISSION 

Application for Supplementary Amendments to 
Application for License 

Project No. 1975 

1. Idaho Power Company, a corporation organized under 
the laws of the State of Maine, and having its office and 
principal place of business at Boise, in the State of Idaho, 
filed with the Federal Power Commission, on August 22, 
1947, an application for license under the Federal Power 
Act to authorize the construction, operation and mainte¬ 
nance of a proposed major project, to be known as the 
Bliss development and designated as Project No. 1975, on 
the Snake River in Elmore, Gooding and Twin Falls Coun¬ 
ties, Idaho, and affecting lands of the United States. 

2. On December 3, 1947, said applicant filed with said 
Commission an application for amendment to the above- 
mentioned application for license in respect of Items 6, 
7(d) and 9, and Exhibits H, I, J, K, L, M, N and 0 thereof. 

3. On March 2, 1948, the Federal Power Commission en¬ 
tered an Order responsive to both of aforesaid applica¬ 
tions of Idaho Power Company, authorizing issuance of 
license (major) subject to certain terms and conditions as 
therein recited, among which was included Paragraph 
23(g), reserving the right of said Commission “to deter¬ 
mine at a later date what transmission facilities should be 
included in the license as part of the project.” 

4. Under “pre-license consent,” for urgent reasons au¬ 
thorized by said Commission, applicant proceeded with cer¬ 
tain construction work on the project, and during the prog¬ 
ress thereof has given additional study to project details. 

Among the more important features has been that of 

111 transmission facilities that should be included in li- 
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cense as a part of the project, as covered in said 
Paragraph 23(g) of the Commission’s Order of March 2, 
1948. As the formal license for Project No. 1975 has not 
been issued at date of this application, and because of the 
fact that the applicant has arrived at what it believes to 
be sound and reasonable conclusions as to project trans¬ 
mission facilities, it appears to the applicant desirable fur¬ 
ther to amend the application in order that the license, when 
issued, shall be as final and complete as it is possible to 
foresee. This application for amendment of application is 
therefore respectfully submitted. 

5. Applicant hereby applies for the deletion of subpar¬ 
agraph (d) of Paragraph numbered 6 of the aforesaid 
application filed December 3, 1947, and in place thereof to 
substitute the following: 

(d) Transmission Lines—From the step-up of trans¬ 
formers and switchyard installed at the project power 
plant, as shown on revised Exhibit L hereof, two trans¬ 
mission circuits of 138-kv capacity shall be projected. One 
of these shall extend northwestwards, a distance of ap¬ 
proximately 73 miles, to a point of junction with applicant’s 
presently existing primary transmission system at a sub¬ 
station located near the City of Boise, Idaho. The second 
of said lines shall extend eastward, a distance of approxi¬ 
mately 116 miles, to a point of junction with applicant’s 
presently existing primary transmission system at a sub¬ 
station located near the City of American Falls, Idaho. Said 
lines will be located on privately owned and public lands, 
all as shown on revised Exhibits J and K hereof. These 
two transmission lines shall be included in license as a 
part of Project No. 1975. 

6. Applicant hereby applies for the deletion of subpar¬ 
agraph (d) of Paragraph numbered 7 of the aforesaid ap¬ 
plication filed December 3, 1947, and in place thereof to 
substitute the following: 

(d) In the region of the following named cities and 
towns: 
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Dam and power plant —Approximately six miles westerly 
of the Village of Bliss, Idaho, between the cities of Glenns 
Ferry and Gooding, Idaho. 

Bliss-Boise transmission line — Bliss, Glenns Ferry, 
Mountain Home and Boise. 

Bliss-American Falls transmission line — Bliss, Hager- 
man, Wendell, Minidoka, American Falls. 


112 In Witness Whereof, the applicant has caused its 
name to be hereunto signed by T. E. Roach, its Presi¬ 
dent, and its corporate seal to be hereto affixed by E. A. 
Andersen, its Assistant Secretary, thereunto duly author¬ 
ized this 15th day of April, 1949. 

IDAHO POWER COMPANY 
(Corporate Seal.) By T. E. Roach, 

President. 

116 

Exhibit M. 

Amended 4-15-49 

General Description and Specifications of Equipment 

The equipment proposed to be installed in this power 
plant includes three vertical water wheel driven electric 
generators, each having a capacity rating of about 23,000 
kw, 25,000 kva, 3 phase, and designed for operating at 
60 cycles, 13,800 volts. Turbines will have propeller-type 
runners. Individual 3-phase transformers, connecting to 
each generating unit of capacity equal to the generator, 
will step the voltage up from 13,800 to 138,000 volts for 
transmission. Each water wheel will be protected by trash 
racks. Headgates will provide a means of cutting off the 
water supply to each unit. One set of tailwater gates will 
serve all units for use in emptying draft tubes of water 
for maintenance work. A gantry crane, suitable for han¬ 
dling all heavy parts of the installation, will be installed, 
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with such smaller cranes as may be necessary for handling 
headgates, tailgates, and trash rack cleaner. Flood gates 
and spillway capacity will be provided suitable to safely 
handle 95,000 cubic feet per second of river flow. The max¬ 
imum flow of record at the location of this site is approxi¬ 
mately 47,200 cubic feet per second. 

Transmission lines will consist of two 138-kv, 3-phase, 
single circuit, transmission lines, extending northwesterly 
from the power plant approximately 73 miles to Boise, and 
from the plant extending easterly approximately 116 miles 
to American Falls, Idaho. Lines will consist of 2-pole, 11- 
frame towers, flat suspension type construction normally, 
with 3 and 4-pole towers at angle points and other special 
locations. Normal tower span will be 650 feet. Conductors 
will consist of three 715,500 CM ACSR. Two overhead 
ground wires will extend a distance of approximately one 
mile from each terminal substation, with arrangement for 
adding overhead ground wires throughout the entire length 
of the lines if experience dictates this to be desirable. All 
structures will be X-braced, and crossarms will be rein¬ 
forced with K braces. Crossarm length will be 40 feet, pro¬ 
viding 20-foot spacing between conductors. A ground wire 
will be installed on each pole. 


This statement is a part of the application for license 
filed by the undersigned on August 22, 1947. 

IDAHO POWER COMPANY 
By T. E. Roach, 

President. 

117 Exhibit N. 

Amended 4-15-49 
Estimate op Project Cost 

The following is an estimate of the cost of the proposed 
development as prepared by Company engineers. This esti- 
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mate is subject to change as detailed designs are completed 
and equipment prices obtained. 


Land and Land Eights_$ 

Structures and Improvements_ 

Reservoirs, Dam, and Waterways_ 

Turbines and Generators_ 

Accessory Electrical Equipment_ 

Miscellaneous Power Plant Equipment_ 

Roads, Trails, and Bridges_ 

Transmission Substation Equipment_ 

Communication Equipment _ 

Engineering and Miscellaneous Overheads--15% 


75,000 

2,500,000 

4,075,000 

3,250,000 

200,000 

25,000 

200,000 

600,000 

25,000 

1,650,000 


$12,600,000 

138-kv Transmission Lines: 

Bliss-Boise _$1,600,000 

Bliss-American Falls_ 1,800,000 3,400,000 


Total_$16,000,000 


This statement is a part of the application for license 
filed by the undersigned on August 22, 1947. 

IDAHO POWER COMPANY 
By T. E. Roach, 

President. 

• • * • •.* • • 


164 Project No. 1975—Idaho 

The Honorable 

The Secretary of the Interior July 29, 1949 

Washington 25, D. C. 

Dear Sir: 

By letters dated February 19, 1948, and May 27, 1948, 
Assistant Secretary of the Interior William E. Warne re- 
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ported on the application of Idaho Power Company for a 
license for the Bliss hydroelectric development (project 
No. 1975) on Snake River in Idaho. On March 2, 1948, the 
Commission adopted an order authorizing issuance of a 
license for the project. 

The licensee has requested amendment of its application 
to include 138-kilovolt transmission circuits extending from 
the Bliss plant to substations near Boise, Idaho, and Amer¬ 
ican Falls, Idaho, distances of approximately 73 miles and 
116 miles, respectively. The lines would be located in 
Elmore, Ada, Twin Falls, Gooding, Jerome, Lincoln, Mini¬ 
doka, Elaine, and Power Counties, Idaho, and would cross 
public lands of the United States. 

The applicant was informed by letter dated May 2, 1949, 
copies of which were furnished your office, that prelicense 
construction of the two 138-kilovolt lines at its own risk, 
subject to the requirements of the agency or agencies hav¬ 
ing jurisdiction over the Government lands involved, would 
not prejudice consideration by the Commission of its appli¬ 
cation for inclusion of the lines in the project. 

A copy of the application received April 20, 1949, is en¬ 
closed. That application was amended and supplemented 
by the filing on July 1, 1949, of revised Exhibits J-2 and 
E-2, a revised Exhibit F, and an additional exhibit desig¬ 
nated as Exhibit P. 

• • • * * • • * • • 

In accordance with the provisions of section 4(e) of the 
Federal Power Act, you are invited to report whether modi¬ 
fication of the Commission’s order of March 2, 1948, to 
authorize inclusion in the license of the transmission lines 
as proposed in this application would interfere or be in¬ 
consistent with the purpose for which any reservation 
under your supervision was created or acquired, and to 
state the conditions, if any, in addition to those already 
recommended, which are deemed necessary for the adequate 
protection and utilization of any such reservation. 
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It will be appreciated if in this case you will submit your 
report within 30 days from the date of this letter so that 
the matter may be presented to the Commission promptly 
with a view to issuance of the license at an early date. If 
more than 30 days should be necessary, will you please 
so inform the Commission? 

Very truly yours, 

Leon M. Fuquay, 

Secretary. 


166 (Docketed August 11, 1949) 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

Washington 25, D. C. 

Aug. 10,1949 

My dear Mr. Smith: 

This is in answer to the Commission’s letter dated July 
29 in which you inform us that on April 20,1949, the Idaho 
Power Company has filed an application for an amendment 
to its license for Project No. 1975 to include two 138 KV 
transmission lines extending from the Bliss plant to sub¬ 
stations near Boise, Idaho, and American Falls, Idaho. 

From the data transmitted, it appears that these lines 
would be built in part over public lands which are under 
the jurisdiction of the Department of the Interior. These 
public lands are listed in Appendix A, annexed hereto. 

Your Commission will be interested in the following de¬ 
velopments which took place before the Idaho Power Com¬ 
pany filed its application on April 20, 1949: 

1. On July 9, 1948, the Company applied to the Bureau 
of Land Management of the Department of the Interior 
for a permit to construct a transmission line over public 
lands in advance of a formal application for a right-of-way 
pursuant to the Department’s rules and regulations. 
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2. The proposed transmission line was to be ultimately 
a 230 KV line and was to extend between Boise and Amer¬ 
ican Falls, Idaho. The right-of-way desired by the Com¬ 
pany over the public lands would constitute more than half 
of the entire right-of-'way for the said line. The total cost 
of the line, including 230 KV terminal facilities, was esti¬ 
mated at approximately $4,000,000. However, the Company 
proposed to operate this line initially at 138 KV and thus 
defer installation of the 230 KV terminal facilities. 

3. The Department has, for some time, been vitally in¬ 
terested in and concerned with the supply of power in the 
southern part of the State of Idaho. The Federal Govern¬ 
ment has hydroelectric projects in the area, and other Fed¬ 
eral projects are either under construction or have been 
authorized to be constructed. Prior to the time when the 
Idaho Power Company applied for a pre-construction per¬ 
mit to erect the transmission line over the public lands, 
the Bureau of Reclamation and the Bonneville Power Ad¬ 
ministration made and submitted a joint report entitled 
“Report on Availability of Power in Southern Idaho for 

Development of Phosphate Industry.’’ In this report 

167 the two agencies of the Department proposed that 
the United States construct, own, and operate a 

transmission line which would connect the eastern and west¬ 
ern parts of the southern Idaho region. This report was 
transmitted to the Idaho Power Company with a request 
for a conference to explore the possibility of cooperative 
arrangements in order to supply power for potential phos¬ 
phate producers as soon as possible. 

• ••••••• 

168 6. Through all the negotiations, the Company re¬ 
sisted the conditions sought to be imposed, namely,- 

that the unused capacity of the line be utilized by the Gov¬ 
ernment for the transmission of its power upon payment 
of just compensation. On April 11,1949, the Company with¬ 
drew its application for a permit or right-of-way for the 
reason (later stated by its representative in a letter to the 


% 
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Bureau of Land Management, dated May 27, 1949) that 
on March 2, 1948, the Federal Power Commission had is¬ 
sued a license for Project No. 1975 with a reservation, 
among others, that 

169 “The Commission reserves the right to determine 
at a later date what transmission facilities should be 
included in the license as a part of the project.” 

• ••**••• 

170 Sincerely yours, 

J. A. Krug, 

Secretary of the Interior. 

Hon. Nelson Lee Smith 

Chairman, Federal Power Commission 

Washington 25, D. C. 


171 Project No. 1975 

Idaho Power Company 
c/o Leighton and G-amble 
1518 K Street, N. W. 

Washington 5, D. C. 

Aug. 16, 1949 

Gentlemen: 

It will be recalled that on April 20, 1949 an application 
was filed by the Idaho Power Company for amendment of 
the license with the Bliss plant on the Snake Biver, Project 
No. 1975, to authorize construction and operation as part 
of the project works, two 138-kilovolt transmission circuits 
from this plant to substations near Boise, Idaho, and Amer¬ 
ican Falls, Idaho. 

Under date of May 2, 1949, you were advised that pre¬ 
license construction of these lines, “at your own risk, sub¬ 
ject to the requirements of the agency or agencies having 
jurisdiction over the Government lands involved, will not 
prejudice consideration by the Commission of your appli- 




26 


cation filed April 20, 1949 for inclusion of the lines in the 
project.” 

There is enclosed a copy of a letter from the Secretary 
of the Interior under date of August 10, 1949, with respect, 
to these lines, together with a copy of our response of even 
date thereto. Your prompt attention to this matter and a 
full explanation of the situation is requested. 

Very truly yours, 

Joseph H. Gutride, 

Acting Secretary. 


179 (Received September 12,1949 Federal Power 

Commission) 

IDAHO POWER COMPANY 
BOISE, IDAHO 

September 9, 1949 

Federal Power Commission 
Hurley-Wright Building 
Washington 25, D. C. 

Gentlemen: 

This will acknowledge and thank you for the Commis¬ 
sion’s letter of August 16,1949, transmitting copy of letter 
from the Secretary of the Interior to the Commission, and 
requesting a full explanation of the situation with respect 
to the construction of the transmission lines from the Bliss 
project (No. 1975) to Boise and American Falls, respec¬ 
tively, which are the subject of our application of April 20, 
1949, filed with and now pending before the Commission. 
We are pleased to comply with such request, and appreciate 
the opportunity to respond in detail to the Secretary’s com¬ 
munication. 

With respect to paragraph 3 of the Secretary’s letter, 
this Company has the full responsibility under state law 
and franchise obligations for supplying the power needs 
of its service area in southern Idaho, northern Nevada and 
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eastern Oregon. For more than thirty years we have been 
serving this territory, and are charged by law with the 
duty of providing adequate and sufficient facilities to supply 
the electrical needs of the area which we serve. During all 
this period, Idaho Power Company has fulfilled this re¬ 
sponsibility and met every demand for electrical service, 
including the rapidly increasing demands Which have been 
imposed upon our system since the war. We are fully able 
and intend to continue to fulfill this responsibility. We be¬ 
lieve it only appropriate to point out that during the winter 
of 1948-1949, the territory served by Idaho Power Company 
was practically the only area in the Pacific Northwest in 
which no power shortage existed at any time; and, further, 
that during this period the Company, through the North¬ 
west Power Pool, exported a substantial supply of elec¬ 
tricity to alleviate the critical conditions which existed in 
other Pacific Northwest areas. 

For the Commission’s information, it seems desirable at 
the outset to refer in sequence to certain significant errors 
in the Secretary’s letter, because they convey impressions 
which would, if not corrected, intensify the build-up of 
alleged wrongful purpose which is imputed to this Com¬ 
pany in the Secretary’s communication. 

With regard to the “Report on Availability of Power in 
Southern Idaho for Development of Phosphate Industry,” 
referred to in paragraph 3 of the Secretary’s letter, this 
report is dated April 12, 1948, and was transmitted to us 
by the Department of the Interior, Bureau of Reclamation, 
under date of May 26, 1948, following which a conference 
was promptly held with representatives of the Bureau on 
May 31, 1948. They were advised that we would be glad 
to meet again at any time, but no further conference was 
ever arranged. 

As to the availability of power in southern Idaho for de¬ 
velopment of the phosphate industry, the Company, in 
December 1947, contracted to serve the electric furnace 
load of Food Machinery Corporation (Westvaco Division) 


28 


in Pocatello. This contract calls for supplying of 

180 service for two electric furnaces, each of approxi¬ 
mately 17,000-kw capacity, one of which is already 

in operation, the second unit being scheduled for operation 
early in 1950, with two additional furnaces contemplated 
for the future, making four units in all. It was partly in 
contemplation of this load that the Company, in the early 
summer of 1947, decided to provide additional transmission 
facilities, which, subsequently, became the subject of the 
Secretary’s communication. In addition to the above fur¬ 
nace load, the Company is serving various other phosphate 
installations in the area, is in close touch with plans and 
programs of other potential producers, and is making prep¬ 
aration to supply all such future needs, as well as the im¬ 
portant atomic reactor load, which only recently has become 
a material factor in the Company’s eastern Idaho power 
supply program. 

• ••••••*•• 

Because of material changes in its transmission plans, 
as a result of the decision to connect the Bliss plant directly 
into our main Boise substation to the west, and into the 
American Falls substation to the east, the Company con¬ 
cluded that the lines now under consideration are project 
lines within the meaning of the Federal Power Act. Ac¬ 
cordingly, no action having been taken thereon, the Com¬ 
pany subsequently withdrew its application to the Bureau 
of Land Management for easement under the Act of March 
4,1911, and on April 20,1949, made application to the Fed¬ 
eral Power Commission for inclusion of the Bliss-Boise and 
Bliss-American Falls 138-kv transmission lines as a part 
of the project facilities under Project 1975. 

181 It will be recalled that our original application for 
the Bliss license contained no details as to the trans¬ 
mission outlets from the plant, for the reason, as explained 
when the application was filed, that the Company had not 
completed its transmission studies in relation to the new 
project. The Commission, therefore, in its order of March 
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2, 1948, authorizing the Bliss license, reserved “the right 
to determine at a later date what transmission facilities 
should be included in the license as a part of the project.” 

At conferences with the staff concerning various details 
and questions which arose during the processing of our 
Bliss license application, the transmission situation was re¬ 
ferred to. It is the writer’s recollection that the matter of 
our pending application with the Department of the In¬ 
terior was mentioned by representatives of the Company. 
In this connection, the Commission’s reservation of trans¬ 
mission line jurisdiction was called to our attention, and 
request was made that the Commission be supplied with 
detailed information, lacking in the original application, in 
reasonable time so that the project transmission line mat¬ 
ter could be determined by the Commission and the license 
for Project 1975 drafted in due course. 

• ••••••• 

183 Our contention in this respect is not based merely 
upon our own interpretation of the law. In a deci¬ 
sion by Acting Secretary of the Interior Finney, appearing 
in volume 52 of the “Decisions of the Department of the 
Interior Relating to Public Lands” (52 I. D. 377), denying 
a rehearing of a departmental decision rejecting an appli¬ 
cation for reservoir and canal rights of way, the Acting 
Secretary said: 

“The language of the law is clear and decisive. Under 
the first sentence of Section 24 the mere filing of an appli¬ 
cation for water-power privileges operates automatically 
to withdraw water-power sites from entry, location, or dis¬ 
posal under other laws 1 until otherwise directed by the 
Commission or the Congress.’ Section 29 of the Act repeals 
all acts or parts of acts inconsistent therewith. It is clear 
beyond question that the jurisdiction of this department 
over any lands of the "United States included in any pro¬ 
posed project under the provisions of said Act automat¬ 
ically terminated upon the filing of an application therefor 
with the Federal Power Commission , and this department 
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has no further control of the lands until and unless juris¬ 
diction is restored by the commission or by congress. 

“I see no such doubt or ambiguity in the language em¬ 
ployed in the Act as to justify resort to other aids for con¬ 
struction. The statute is plain and decisive and affords its 
own interpretation.” 

Various other authorities can be cited in support of the 
Department’s own decision on this proposition, including 
32 Opinions of Attorney General 528; Minner v. Sadler 
(Cal.), 139 P (2d) 356; United States v. Southern Power 
Co., 31 F. (2d) 852. 

Because of the Secretary’s reference to our former ap¬ 
plication to the Bureau of Land Management, it seems ap¬ 
propriate to refer to certain of the proceedings had in 
connection therewith, even though it has long since been 
withdrawn and cannot be a factor in a subsequent and sep¬ 
arate proceeding under the Federal Power Act, except as 
the Secretary has used it as a basis for imputing to Com¬ 
pany wrongful motives and ulterior purposes. This appli¬ 
cation was filed on July 9, 1948. Although many previous 
similar applications with respect to necessary transmission 
facilities had been promptly granted, no action was taken 
on our application, and repeated inquiries resulted in no 
information as to its status, or of any reason for delay, 
until October 14, 1948. 

On the latter date an advance construction permit was 
tendered the Company, accompanied by a written stipula¬ 
tion under which the Company would have been forced to 
agree, among other things, to concede use of the line to 
“any agency or instrumentality of the Federal Govern¬ 
ment” for transmission of electric power “in such amounts 
as will not unreasonably interfere with the Company’s use 
of said line.” 

184 No such requirement had previously been imposed 
or even mentioned over many years of obtainment 
of rights-of-way over government lands, and no reference 
to any such requirement was contained in the Department’s 


31 


regulations and required stipulations, pursuant to which 
the Company’s application had been filed. Because of this 
unusual feature in the required sitpulation with respect to 
so important a line, as well as other undesirable conditions 
applicable to our construction and use of the line, the Com¬ 
pany objected thereto. Thereafter, conferences were had 
with representatives of the Department, and a revised stip¬ 
ulation was transmitted to the Company. In some respects 
this revision met certain of the Company’s objections, but 
as to other features deemed essential by the Company, the 
newly tendered stipulation was regarded as hazardous as 
the original one. 

It should be pointed out that the Company was at this 
time attempting to obtain only an advance construction per¬ 
mit, the justification and need for which was acknowledged 
by the Department. The stipulation sought to be imposed 
as the price therefor was in the nature of a written contract 
to agree to requirements which would apply to the formal 
easement later to be obtained, but which were not a part 
of the Department’s standard regulations relating to the 
granting of rights-of-way under the Act of March 4, 1911, 
as set forth in 43 CFR, Part 245. Competent legal advice 
received by the Company was to the effect that such require¬ 
ments were not “general regulations” authorized under 
said Act, and that the imposition thereof was without war¬ 
rant in law. 

• ••••••• 

185 This is not to contend that the Federal Power 
Commission may not impose conditions, or require 
compliance with other agency requirements, in allowing 
pre-license construction. We respectfully submit, however, 
that neither the Department of the Interior, nor any agency 
thereof, has proper authority to require a prospective 
licensee under the Federal Power Act to procure from it a 
permit after application for license has been filed, as the 
price for permission to proceed while application for license 
is pending; nor to impose conditions which would bind the 
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licensee over and above the license which it seeks to ob¬ 
tain, and which the Federal Power Act itself does not con¬ 
template or authorize. In this case the Company was ad¬ 
vised by the Bureau of Land Management that its permis¬ 
sion to enter upon lands “under its jurisdiction” would be 
conditioned upon the requirements of 43 CFR Part 245. 
As stated above, and also in our answer to the complaint 
filed against us, the Company respectfully contends that 
the lands in question are not under the jurisdiction of said 
Department or Bureau by reason of the provisions of, and 
our license application pending under, the Federal Power 
Act, especially in view of Section 24 thereof; and that the 
imposition of the conditions contained in paragraphs (r), 
(v) and (x) of Section 245.21,43 CFR Part 245, as amended, 
is unauthorized and unwarranted either under the Federal 
Power Act, the Act of March 4,1911, or any other act of or 
delegation of powers to the Department or Secretary of the 
Interior by Congress or otherwise. 

Very truly yours, 

A. C. Inman, 

Secretary 


215 Proj. No. 1975 

Idaho Power Company 

Sept. 28,1949 

The Honorable 

The Secretary of the Interior 

Washington, D. C. 

My dear Mr. Secretary: 

Reference is made to the Commission’s letter of Sep¬ 
tember 19, 1949 transmitting a copy of a letter dated Sep¬ 
tember 9, 1949 from Idaho Power Company to the Com¬ 
mission with respect to the above-entitled matter. 
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If you plan to submit any suggested conditions for inclu¬ 
sion in a license amendment, if authorized, they should be 
submitted by October 3, 1949. 

Sincerely yours, 

Nelson Lee Smith, 
Chairman 


216 (Docketed October 4, 1949.) 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

Washington 25, D. C. 


Oct. 4, 1949 

My dear Mr. Smith: 

This is in answer to the Commission’s letters of Sep¬ 
tember 19 and 28, 1949. ^ 

The first of these letters (dated September 19) trans¬ 
mitted a letter, dated September 9, 1949, from the Idaho 
Power Company and added that if there were any condi¬ 
tions which we desired to be incorporated in the amend¬ 
ment of the license for Project No. 1975, provided such 
amendment is authorized, our suggestions to that effect 
should be submitted. 

The second letter (dated September 28) transmitted a 
correction of an error contained in the Company’s letter 
of September 9 and added that if we planned to submit 
any suggestins as conditions to be included in the license 
amendment applied for, if authorized, such suggestions 
should be submitted by October 3, 1949. 




217 However, since it appears from your last letter 
that the Commission would like to have our sugges¬ 
tions as to the conditions to be incorporated in the license 
amendment, before it is decided whether the application 
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should be dismissed for the reasons stated above, we are 
transmitting such suggestions with the understanding that 
this should not be taken as an abandonment of our position 
that the application should be dismissed. 

Sincerely yours, 

J. A. Krug, 

Secretary of the Interior 

Hon. Nelson L. Smith, Chairman 
Federal Power Commission 
Washington 25, D. C. 

Enclosure 

218 Conditions Which Should Be Incorporated 
in the License Amendment, Ip Authorized 

A. In the negotiations which followed the application of 
the Idaho Power Company for an easement to construct 
its 230 KV line over Government lands, the following stipu¬ 
lations were submitted to the Company, and it is suggested 
that the same stipulations be adapted to and incorporated 
in the amendment to the license, if such amendment is 
authorized. 

Idaho Power Company shall commence construction 
of said line forthwith on the basis that the conductor, 
and the line and substation structures shall be designed 
and constructed in accordance with sound engineering 
practice for ultimate operation at 230 KV. However, 
such line and substation structures may, at the option 
of the company, be insulated initially for 138 KV oper¬ 
ation. Such initial construction shall be completed 
within two years from the date of this permit. After 
the initial completion of the line, the Company shall 
permit the Department of the Interior to interconnect 
any of its transmission facilities with said line in a 
manner conformable to approved standards of practice 
for the interconnection of transmission circuits. The 
expense of such interconnection shall be borne by the 
Department. 

After the initial completion of the line the Company 
shall have the right to convert said line to 230 KV oper- 
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ation, provided, however, that the Company give the 
Department at least one year’s notice of its intention 
to convert the line to operate at 230 KV. If the Com¬ 
pany at its option reinsulates the line and substation 
facilities owned by the Company for ultimate opera¬ 
tion at 230 KV all costs for the reinsulation shall be 
borne by the Company. The Department shall pay all 
costs of reinsulating its substation facilities. 

After the initial completion of the line the Company, 
if requested by the Department giving at least one 
year’s notice, shall cause said line and substation facili¬ 
ties to be reinsulated for 230 KV operation at Depart¬ 
ment’s expense. After ultimate completion of the line 
the Company shall permit the Department to inter¬ 
connect any of its transmission facilities with said line 
in a manner conformable to approved standards of 
practice for the interconnection of transmission cir¬ 
cuits. 

The Company agrees, after any interconnections are 
completed, to operate and maintain the said line in 
good condition and, except under emergency conditions, 
to maintain in a closed position all ^bmections under 
Company’s control between the said line and the inter¬ 
connection facilities to be provided by the Department. 
Upon the completion of any interconnections, the De¬ 
partment shall have the right to transfer power and 
energy over said initial or ultimate line in such amounts 
as will not unreasonably interfere with the Company’s 
use of said line. The interconnected power systems of 

the Department and the Company shall be operated 
219 in parallel. Any inadvertent flow of power and 

energy from the power system or systems of said 
Department into said line or from said line into the 
system or systems of said Department which may occur 
while the systems of both parties are electrically inte¬ 
grated, shall mutually be compensated for by later re¬ 
turn in kind. Any scheduled transfers of power and 
energy over said line for the account of the Depart¬ 
ment shall be settled for, or any investment in said 
line made by the Department shall be liquidated, on 
reasonable terms under interchange agreements which 
shall be negotiated between the Company and the De¬ 
partment. Unless said interchange agreements specify 
otherwise, or if negotiations for such interchange agree- 
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ments have not been completed, settlement for such 
scheduled transfers of power and energy shall be made 
on the basis of payment by the Department to the Com¬ 
pany as follows: 

(a) If power is transferred over the line as ini¬ 
tially completed, or as ultimately completed at the 
option of the Company, the payment shall be an 
amount in dollars representing the same proportion 
of the total monthly cost to the Company of that 
section of line over which power is transferred as 
the maximum amount of such transfer in kilowatts 
during the month bears to the capacity in kilowatts 
of that section of the line. 

(b) If the line is converted to 230 KV operation 
at the request of the Department the payment shall 
be an amount in dollars representing the same pro¬ 
portion of the total monthly cost of the line to the 
Company as the maximum amount of such transfer 
in kilowatts during the month bears to the capacity 
in kilowatts of the line. However no payment for 
interchange service shall be due the Company until 
the Depari%ient’s expense in converting the line to 
230 KV operation has been liquidated. Such expense 
shall be liquidated monthly by reducing the Govern¬ 
ment’s investment and increasing the Company’s 
investment by an amount which represents the 
monthly payment which would otherwise be due the 
Company for interchange service. If the Company 
shall at any time require more than half the capacity 
of the line as converted to 230 KV operation for 
its use any unliquidated amount of the Government’s 
expense in converting the line shall become due and 
payable by the Company. 

(c) The monthly cost to the Company shall include 
interest and amortization in accordance with the 
system of accounts as prescribed by the Federal 
Power Commission on the Company’s net total in¬ 
vestment in said section of line, or in the whole line, 
as the case may be. 

220 The Company shall be under no obligation to trans¬ 
mit power or energy for the Department over said 
line for sale by the Department to any customer, other 
than those entitled to preference under law, receiving 
service from the Company as of the date of this stipu¬ 
lation. 
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In case Idaho Power Company, its successors or 
assigns, shall during the pendency of the easement for 
said line require reciprocal accommodations for trans¬ 
fer of power and energy over the systems of said De¬ 
partment to said line, such reciprocal accommodations 
shall be accorded under like terms and conditions as 
herein provided for transfer of power and energy from 
the systems of said Department over said line. 

B. In addition to the above, the following conditions 
should be prescribed: 

1. If at any time in the future the physical facilities 
of the Company’s transmission system are, by amend¬ 
ment of its license for the Bliss plant or otherwise, 
changed so that power from the Bliss plant is put on 
the Company’s system at any switching station or 
substation closer to said plant than Boise, Idaho or 
American Falls, Idaho, the line between said plant and 
such switching station or substation shall be deemed 
the project line, and the transmission lines included in 
the project by the amendment to tfy ^license shall be 
deemed excluded from said project-tW shall be sub¬ 
ject to the conditions, rules, and regulations of the 
Department of the Interior in the same manner and to 
the same extent as if this amendment to the license had 
never been authorized. By way of example: 

(a) If the power from the Bliss plant is put on 
the Company’s system at Hagerman by means of a 
new line, the line between said plant and the Hager¬ 
man switchyard shall be deemed the project line, and 
the two lines (between the plant and Boise, Idaho, to 
the northwest and to the American Falls, Idaho, to 
the southeast shall be deemed as not being project 
lines, as of the date of the application for this license 
amendment. 

(b) If the line between the plant and American 
Falls, Idaho, or the line between the plant and Boise, 
Idaho, is tied in with the Hagerman switchyard or 
any other switching station or substation, the proj¬ 
ect line shall consist of the line between said plant 
and such switching station or substation, and the 
line between the tie-in and American Falls shall be 
deemed excluded from the project as of the time of 
the filing of the application for this license amend¬ 
ment. 
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2. If at any time the transmission lines which are 
the subject of this application are converted to opera¬ 
tion at a nominal voltage of 230 KV, these transmission 
lines shall be deemed not to be project lines, as of the 
time of the filing of the application for this license 
amendment. 

221 Project No. 1975 

Idaho Power Company 

Oct. 5,1949 

Idaho Power Company 
c/o Mr. M. 0. Leighton 
Consulting Engineer 
1518 K Street, N. W. 

Washington 5, D. C. 

Dear Mr. Leighton: 

There is transmitted herewith a copy of a letter dated 
October 4, 19-^from the Secretary of the Interior to the 
Chairman of the Commission relative to the application of 
Idaho Power Company for authority to include in the li¬ 
cense as parts of Project No. 1975 (Bliss) two proposed 
transmission lines from the Company’s Bliss plant to sub¬ 
stations at Boise and American Falls, Idaho, respectively. 
In addition, the Secretary’s letter transmitted certain con¬ 
ditions which the Secretary states should be incorporated 
in the license amendment, if authorized. 

You are invited to submit any comments you may deem 
appropriate regarding the conditions recommended by the 
Secretary of the Interior for inclusion in the license if 
amendment is authorized. Such comments, if any, should 
be submitted without undue delay. 

Very truly yours, 

Leon M. Ftjquay 

Secretary 
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(Docketed October 6, 1949) 

IDAHO POWER COMPANY 
BOISE, IDAHO 

October 5,1949 

Federal Power Commission 
Hurley-Wright Building 
Washington 25, D. C. 

Gentlemen: 

Response is hereby respectfully made to the Commis¬ 
sion’s letter of October 5,1949, inviting Idaho Power Com¬ 
pany to submit comments concerning recommendations 
made by the Secretary of the Interior, under date of Octo¬ 
ber 4, with respect to conditions for inclusion in license 
for Project No. 1975, if amendment of said license to include 
primary transmission lines outgoing from Bliss plant be 
authorized by the Commission. 

Aj, 

• ••***** 

Concerning the conditions suggested for inclusion in 
license amendment, if authorized, submitted as an appendix 
to the Secretary’s letter of October 4, we beg leave to sub¬ 
mit an overlying declaration. Idaho Power Company has 
in this case filed an application for amendment to an author¬ 
ized license in strict conformity Tipth the requirements of 
the Federal Power Act. Moreover, that application was 
filed in obedience to the intent of the Power Commission as 
expressed in its authorizing Order entered March 2, 1948, 
paragraph 23(g). As in many similar applications pre¬ 
viously filed, the Company assumed and had good reason 
to expect that this most recently filed application for amend¬ 
ment would in all respects be appraised according to the 
terms of said act and the Commission’s rules and regula¬ 
tions thereunder, and not according to the requirements of 
any other act nor according to the rules and regulations of 
any other Federal agency. Congress enacted the Federal 
Power Act, after more than 10 years of legislative pro- 
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ceedings, and included therein a body of maturely con¬ 
sidered requirements and limitations. Idaho Power Com¬ 
pany appeals to and rests its case on that act. 

• ••*•••• 

223 The following comments are tendered with respect 
to the specific conditions suggested by the Secretary 

of the Interior: 

Concerning A: Again Idaho Power Company is con¬ 
strained to appeal to the Federal Power Act. No such pro¬ 
vision of license as Condition A is provided for in that 
act. While the Company has a 30-year record of successful 
cooperation with government agencies in the wheeling of 
power and expects to do likewise in the future, it 

224 must respectfully protest against Condition A as a 
requirement of license. Already even the threat of it 

has become noticeable in the Company’s financial contacts. 

Concerning B: Idaho Power Company respectfully ob¬ 
jects to this c^vktion for three reasons: 

(1) It is merely a measure in retaliation. It attempts 
to provide inhibitions and limitations over the long future. 
If electric utility service were static as are some other 
lines of endeavor, serious objections would not attach. 
Electric transmission concepts and necessities change rap¬ 
idly, especially in the Idaho territory during the past two 
years. Two years hence it may be apparent that the require¬ 
ments of B are wholly wrong. 

(2) It is unnecessary. Should the Commission include 
these lines in the Bliss license, the structures and the func¬ 
tions so approved will be unalterable (F.P.A. Sec. 10(b)) 
without the Commission’s approval, after the filing by the 
Licensee of an appropriate application for amendment of 
license. In the meantime, unauthorized alterations of the 
kind contemplated in B are subject to the penal section of 
the Power Act. Thus the Act and the Commission remain 
in control as contemplated by Congress. 

(3) It is unlawful in the absence of mutual agreement. 
Section 6 of the Federal Power Act provides that licenses 
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may be altered or surrendered only upon mutual agreement 
between the licensee and the Commission. 

Very respectfully, 

T. E. Roach, 

President 


225 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper and Harrington 
Wimberly. 

October 13, 1949 

In the Matter of Project No. 1975 

Idaho Power Company 

Order Superseding Order Authorizing 
Issuance of License (Major) 

By order dated March 2,1948, the Commission authorized 
issuance of a license under the Federal Power Act to Idaho 
Power Company to authorize construction, operation and 
maintenance of a proposed major project, to be known as 
the Bliss development and designated as Proj. No. 1975, 
on the Snake River in Elmore, Gooding, and Twin Falls 
Counties, Idaho. The project would occupy lands of the 
United States. 

Although the application for license stated that the proj¬ 
ect powerhouse would be connected by tap lines to the 
company’s 138-kilovolt transmission network, neither the 
tap lines nor the switching station from which they emanate 
were shown to be within the project boundary on the maps 
submitted as part of the application for license. The Com¬ 
mission consequently reserved the right to determine at a 
later date what transmission facilities should be included 
in the license as part of the project. In addition the order 
authorized issuance of the license subject to approval by 
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the Secretary of the Army and the Chief of Engineers of 
such plans of the project structures as may affect navigable 
capacity. 

On April 20, 1949, the applicant filed an application 
amending and supplementing its original application for 
license for the project and on July 1, 1949, the last filed 
application was revised and supplemented. The April 20, 
1949, application, as revised and supplemented, seeks to 
include within the project two proposed 138 kilovolt trans¬ 
mission lines extending from the Bliss plant (of Proj. No. 
1975) to substations near Boise and American Falls. The 
lines would be located in Elmore, Ada, Twin Falls, Gooding, 
Jerome, Lincoln, Minidoka, Blaine, and Power Counties, 
Idaho, and would cross lands of the United States. 

By letter dated April 26,1949, the applicant called atten¬ 
tion to the urgent need for additional power supply in the 
area which it serves, stated that immediate construction 
of the lines was necessary and requested that the Commis¬ 
sion give its consent to immediate construction of the lines 
prior to the formal issuance of an order authorizing con¬ 
struction of the lines as part of Proj. No. 1975. On May 2, 
1949, the Commission advised the applicant that prelicense 
construction of the two 138 kilovolt lines extending from 
the Bliss power plant to Boise and to American Falls, 
respectively, at the Applicant’s risk, subject to the require¬ 
ments of the agency or agencies having jurisdiction of the 
Government lands involved, would not prejudice considera¬ 
tion by the Commission of the application filed April 20, 
1949, for inclusion of the lines in the project. After receipt 
of this letter, the company commenced construction of the 
lines. The Secretary of the Interior sought to enjoin con¬ 
struction but the United States District Court for the Dis¬ 
trict of Idaho, Southern Division, dismissed the suit, hold¬ 
ing the lands to be subject solely to the jurisdiction of the 
Commission upon the filing of the application covering the 
lines as provided by Sec. 24 of the Federal Power Act. 
226 One of the 138 kv lines extends northwesterly from 
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the Bliss power plant, a distance of approximately 73 
miles, to a point of junction with the applicant’s presently 
existing interconnected primary transmission system at a 
sub-station located near the city of Boise, and the second 
138 kv line extends easterly from the Bliss plant a distance 
of approximately 116 miles to a point of junction with the 
applicant’s presently existing interconnected primary trans¬ 
mission system at a substation located near the city of 
American Falls. According to the application, the two 
transmission lines will operate at 138 kv, they will not con¬ 
nect to other electric generating plants between Boise and 
American Falls, and the Bliss plant will not be connected 
to other transmission lines now in operation in the vicinity 
of the plant. The lines will be directly connected to the 
Bliss plant and will carry energy generated at that plant to 
the aforesaid Boise and American Falls substations. Neither 
line alone is capable of transmitting the entire output of 
the Bliss plant and consequently both must be used to trans¬ 
mit power away from the plant. 

The^wo transmission lines referred to, the applicant 
shows, are to be so constructed that they can without diffi¬ 
culty be converted for operation at 230 kilovolts, although 
initially they are to be operated at 138 kilovolts. They will 
cross lands of the United States for a distance of 125.647 
miles. The right-of-way over 1.610 miles will be 200 feet 
in width and the remainder of right-of-way on Government 
land will be 80 feet in width. The equivalent mileage for a 
100-foot right-of-way over lands of the United States for 
which charges may be assessed will be 102.45 miles. 

In order to permit construction of the project at the 
earliest possible date, the Commission authorized the issu¬ 
ance of the license on March 2,1948 without having formal 
approval by the Chief of Engineers of the project plans and 
prior to the submission by the applicant of plans for the 
necessary transmission facilities. The applicant proceeded 
with construction of the power plant which it has practically 
completed so that within a relatively short time the first 
three units will be ready for operation. 
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The Chief of Engineers and the Secretary of the Army 
have now approved the plans for those project structures 
affecting navigation and have recommended for inclusion 
in the license certain conditions in the interest of navi¬ 
gation as hereinafter provided. 

227 The Secretary of the Interior has requested the 
inclusion of certain conditions relating to the use of 
the transmission lines, the substance of which is incorpor¬ 
ated in the following order relating to those lines. 

The Public Utilities Commission and the Department of 
Fish and Game of the State of Idaho have reported that 
they have no objection to the project. 

The Hydroelectric Commission of Oregon reported that 
the matter would be considered, but has not submitted any 
further comment. 

Under these circumstances it is appropriate to supersede 
the order of March 2,1948 by a complete new authorization 
covering all of the facilities proposed to be constructed at 
this time so that the license instrument may issue without 
delay and the applicant may know what its rights will be 
under the license authorization. 

Construction of the principal project facilities was com¬ 
menced in the spring of 1948. Consequently, the effective 
date of the license should be March 1, 1948 rather than the 
date previously authorized. 

The project consists of a concrete dam in lots 5 and 10, 
Sec. 7, T.6 S., R. 12 E., Boise Meridian, creating a reservoir 
with a maximum pool elevation of approximately 2,654 
feet extending upstream about 5 miles to a point approxi¬ 
mately one-fourth mile downstream from the Bliss bridge; 
a powerhouse integral with the dam with initial installa¬ 
tion of approximately 69,000 kilowatts in three units and 
provision for future installation of a fourth unit; transform¬ 
ers ; a switchyard; a transmission line extending from the 
Bliss plant approximately 73 miles to a substation located 
near the city of Boise and a second transmission line extend¬ 
ing from the plant approximately 116 miles to a substation 
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located near the city of American Falls; and, exclusive of 
transmission facilities, occupies approximately 509.7 acres 
of lands of the United States in Elmore, Gooding, and Twin 
Falls Counties, Idaho. 

The Commission finds: 

(1) The applicant is a corporation organized under the 
laws of the State of Maine and has submitted satisfactory 
evidence of compliance with the requirements of all appli¬ 
cable State laws insofar as necessary to effect the pur¬ 
poses of a license for the project. 

(2) No conflicting application is before the Commis¬ 
sion. 

(3) Public notice has been given as required by the 
Federal Power Act. 

228 (4) The project does not affect any Government 

dam, nor will the issuance of a license therefor as 
hereinafter provided affect the development of any water 
resources for public purposes which should be undertaken 
by the United States itself. 

(5) The issuance of a license as hereinafter provided 
will not interfere or be inconsistent with the purposes of 
any reservation or withdrawal of public lands of the United 
States. 

(6) Under present circumstances and conditions and 
upon the terms hereinafter imposed, the project is best 
adapted to a comprehensive plan for the improvement and 
utilization of water power development, and for other 
beneficial public uses, including recreational purposes. 

(7) The horsepower capacity hereinafter authorized to 
be installed in the project is 130,000 horsepower, and the 
energy generated thereby will be used for public utility 
purposes. 

(8) In accordance with Sec. 10(d) of the Act, the rate 
of return upon the net investment in the project and the 
proportion of surplus earnings to be paid into and held 
in amortization reserves are reasonable as hereinafter 
specified. 
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(9) The amount of annual charges to be paid under the 
license for the purpose of reimbursing the United States 
for the costs of administration of Part I of the Act, and 
for recompensing it for the use, occupancy, and enjoyment 
of its lands used for transmission-line right-of-way is rea¬ 
sonable as hereinafter fixed and specified; and the annual 
charge for recompensing the United States for the use, 
occupancy, and enjoyment of its lands (exclusive of those 
used for transmission-line right-of-way) shall be hereafter 
determined. 

(10) The maps, plans, and statement filed as part of 
the application and designated as Exhibit “J-l” (FPC 
No. 1975-13) excepting the tables of project area, Exhibit 
“J-2” (FPC Nos. 1975-24 and -25), Exhibit “K-2” (FPC 
Nos. 1975-26, -27, -28, and -29), Exhibit L (FPC Nos. 1975- 
9, -10, -11, and -12), Exhibit “L-2” (FPC No. 1975-23), and 
Exhibit M amended April 15, 1949, respectively, conform 
to the Commission’s rules and regulations and should be 
approved as part of the license for the project. 

(11) The maps filed as part of the application and 
designated as Exhibit “K-l” (FPC Nos. 1975-16, -17, and 
-18) do not show the project boundary around the reservoir 
lands by a metes-and-bounds survey. These maps and 
Exhibit F, statement of the nature, extent, and ownership 
of land and land rights, should be revised in accordance 
with the Commission’s rules and regulations, and filed as 

hereinafter provided. 

229 (12) The aforesaid transmission lines leading 

from the Bliss plant to substations near American 
Falls and Boise are primary lines and are essential parts 
of the project as defined in Sec. 3(11) of the Federal Power 
Act, and therefore are subject to the licensing authority of 
the Commission. 

The Commission orders: 

(A) A license effective as of March 1, 1948, shall be 
issued to the applicant for a period of fifty years for the 
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construction, operation, and maintenance of major Project 
No. 1975 subject to the provisions of the Federal Power 
Act and the rules and regulations thereunder. 

(B) The license shall contain the usual conditions and 
provisions for licenses issued under Sec. 4(e) of the Act 
for such projects and the following special provisions: 

(1) The licensee shall commence construction of the 
project within four months from the effective date of the 
license and shall complete said construction for the opera¬ 
tion of three generating units on or before July 1, 1950. 

(2) At such time as the Commission may direct, pro¬ 
vided that it is economically sound and in the public interest 
to do so, after notice and opportunity for hearing, the 

Licensee shall install the fourth generating unit. 
230 (3) Upon completion of the project the licensee 

shall file with the Commission revised Exhibits F 
and K for the reservoir prepared in accordance with the 
Commission’s rules and regulations. 

(4) The United States specifically retains and safe¬ 
guards the right to use water in such amount, to be de¬ 
termined by the Secretary of the Army, as may be neces¬ 
sary for the purposes of navigation on Snake River; and 
the operations of the licensee so far as they affect the use, 
storage, and discharge from storage of waters affected by 
this license, shall at all times be controlled by such reason¬ 
able rules and regulations as the Secretary of the Army 
may prescribe in the interest of navigation, and as the 
Commission may prescribe for the protection of life, health, 
and property, and in the interest of the fullest practicable 
conservation and utilization of such waters for power 
purposes and for other beneficial public uses, including 
recreational purposes; and the licensee shall release water, 
from the project reservoir at such rate in cubic feet per 
second, or such volume in acre-feet per specified period of 
time, as the Secretary of the Army may prescribe in the 
interest of navigation, or as the Commission may prescribe 
for the other purposes hereinbefore mentioned. 
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(5) The operation by the licensee of the project works 
bo far as such operation involves the use, storage, and 
discharge from storage of waters of the Snake River at 
this project, shall at all times be controlled by such rea¬ 
sonable rules and regulations as the Commission may pre¬ 
scribe for the protection of life, health, and property, and 
in the interest of the fullest practicable conservation and 
utilization of such waters for power purposes and for 
other beneficial public uses, including recreational pur¬ 
poses ; and the licensee shall release water from the project 
reservoir at such rate in cubic feet per second, or such 
volume in acre-feet per specified period of time, as the 
Commission may prescribe for the purposes hereinbefore 
mentioned. 

(6) Should the project works be damaged or the power 
output of the project be reduced by subsequent upstream 
diversion of the waters of the Snake River by the United 
States in connection with its irrigation and conservation 
program, then the United States shall have the option, in 
full settlement of any and all claims by the licensee, of 
paying such damages as the licensee shall be then entitled 
to recover as a matter of law, or of acquiring the licensee’s 

project as provided by the Federal Power Act. 

231 (7) Whenever the United States desires to con¬ 

struct any navigation facilities in connection with 
the project the licensee shall convey to the United States, 
free of cost, such of its lands and its rights-of-way and 
such right of passage through its dam or other structures 
and permit such control of pools as may be required to 
complete such navigation facilities. 

(8) The licensee shall furnish free of cost to the United 
States power for the operation of such navigation facilities 
when constructed. 

(9) Installation of structures and operations designed 
to maintain the fishery value of the project, such as ladders, 
screens, and hatcheries, need not be made until the need 
for such devices has been determined by the Fish and 
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Wildlife Service. It will then be the obligation of the 
licensee to install them. 

(10) Practical means of mitigating the losses to fish 
and wildlife resources occasioned by the construction and 
operation of the proposed project, of increasing the bio¬ 
logical productivity of the project area, and of furthering 
its public use for recreational enjoyment should be de¬ 
veloped by cooperative agreements between the licensee 
and the Idaho Fish and Game Department and the Fish 
and Wildlife Service. 

(C) The license shall provide that after the first 20 
years of operation of the project under the license six (6) 
percent per annum shall be the specified rate of return on 
the net investment in the project for determining surplus 
earnings and for the establishment and maintenance of 
amortization reserves pursuant to Sec. 10(d) of the Act; 
one-half of all earnings in excess of six (6) percent per 
annum shall be paid into such amortization reserves, and 
such amortization reserves shall be established, maintained, 
and disposed of in accordance with the terms of the Act 
and such rules, regulations, and orders of the Commission 
as may be adopted pursuant thereto. 

(D) Subject to the provisions of Sec. 10(e) of the Act 
and the rules and regulations of the Commission there¬ 
under, the licensee shall, effective as of March 1,1948, pay 
to the United States the following annual charges: 

(1) For the purpose of reimbursing the United States 
for the costs of administration of Part I of the Act, one 
(1) cent per horsepower on the authorized installed capac¬ 
ity (130,000 horsepower), plus two and one-half (2^) 
cents per 1,000 kilowatt-hours of gross energy generated 
by the project during the calendar year for which the 
charge is made; 

232 (2) For the purpose of recompensing the United 

States for the use, occupancy, and enjoyment of its 
lands (exclusive of those used for transmission-line right- 
of-way), an amount to be hereafter determined; and 
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(3) For the purpose of recompensing the United States 
for the use, occupancy, and enjoyment of its lands used 
only for transmission-line right-of-way, $819.60. 

(E) The exhibits specified in paragraph (10) above be 
and they are hereby approved as part of the license. 

(F) The construction and operation of the transmission 
lines from the Bliss plant to substations near American 
Falls and Boise shall be subject to the following special 
conditions: 

(1) The licensee shall not convert said lines to permit 
operation at a higher voltage without prior approval of 
the Commission. Upon the request of the Secretary of 
the Interior under appropriate authority, the licensee shall, 
after notice of a least one year from the Commission and 
within the time fixed by the Commission, convert said lines 
for operation at a voltage of 230 kv at the expense of the 
United States. 

(2) After the initial construction of the lines or upon 
conversion of the lines to a higher voltage as herein pro¬ 
vided, the licensee shall permit the United States, and 
the United States shall have the right, to interconnect any 
of its transmission facilities with said lines in a manner 
conforming to approved standards of practice for the inter¬ 
connection of transmission circuits provided there is capac¬ 
ity available in said line or lines in excess of the needs of 
the licensee. The expense of such interconnection, includ¬ 
ing the expense of additional switching, relaying, and other 
protective devices, shall be borne by the United States, 
provided, however, that no such interconnection may be 
made without the prior approval of the Commission. 

(3) Upon completion of any such interconnections, the 
United States shall have the right to transfer energy over 
said lines as initially or ultimately constructed in such 
amounts as will not unreasonably interfere with the li¬ 
censee’s use of said lines provided that the licensee shall 
be obligated to allow the transmission over the said lines 
by the United States of electric energy only to consuming 
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facilities of the United States and to public bodies and 
cooperatives entitled to statutory preference in connection 
with the distribution and sale of electric energy by the 
United States. 

233 (4) After any such interconnection of the facili¬ 

ties of the United States with said lines the licensee 
shall, except in emergencies, maintain in a closed position 
all connections under the licensee’s control between the 
licensee’s lines and the interconnecting facilities provided 
by the United States. 

(5) Any interconnected power systems of the United 
States and the licensee shall be operated in parallel and 
in such manner as to render good and adequate service. 
Any inadventent flow of energy from the lines of the United 
States into said lines or from said lines into the lines of 
the United States which may occur while the lines of both 
the licensee and the United States are electrically inter¬ 
connected shall mutually be compensated for by later 
return in kind. Any scheduled transfer of energy over 
said lines for the account of the United States shall be 
settled for, or any investment in said lines made by the 
United States shall be liquidated, on reasonable terms 
under agreements which shall be negotiated between the 
licensee and the United States, said agreements to be sub¬ 
ject to approval by the Commission. 

(6) Until such agreements are completed, settlement 
for any such scheduled transfers of power shall be made 
on the following basis: If power and energy from the 
lines of the United States is transmitted over these lines, 
the monthly payment for such transmission shall be the 
amount of dollars representing that part of the monthly 
cost to the licensee of the section of the line or lines over 
which the power and energy is transmitted which the maxi¬ 
mum transmission by the United States in kilowatts during 
the month bears to the kilowatt capacity of such section of 
line or lines. The monthly cost to the licensee referred to 
herein shall be computed in conformity with the uniform 
system of accounts prescribed by the Commission. 
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(7) In the event the licensee, its successors or assigns, 
during any period in which the United States is transmit¬ 
ting power over these lines, shall require reciprocal accom¬ 
modations for the transfer of power from these project 
lines over any lines of the United States connected to said 
lines of the licensee, such reciprocal accommodations shall 
be accorded to the licensee under like terms and condi¬ 
tions as herein provided for the transfer of power from 
the lines of the United States over said lines of the li¬ 
censee. 

234 (8) If, at any time subsequent to the date upon 

which the licensee commences the transmission of 
energy over said lines for the United States, the licensee 
notifies the Commission that the licensee needs for the 
transmission of electric energy in connection with its 
operations the whole or any substantial part of the capac¬ 
ity of the said lines, or part thereof, then being utilized by 
the United States, and the licensee makes satisfactory pro¬ 
vision for reimbursement to the United States of the 
original cost to the United States of the facilities desired 
by the licensee, less accrued depreciation on the investment 
of the United States, the licensee may modify or revoke 
the then existing agreement to remain interconnected and 
to transmit energy for the United States by giving to the 
Commission 30 months’ notice, of the licensee’s intention 
to utilize additional capacity or the entire capacity of the 
lines, or part thereof, as the case may be, provided, how¬ 
ever, that the United States may continue to utilize any 
capacity in the said lines to the extent that said capacity, 
if any, was provided by the United States at its expense 
without reimbursement by the licensee. 

(9) If at any time in the future the said lines of the 
licensee are proposed for alteration or are altered, the 
Commission reserves the right, after 30 days’ notice and 
opportunity for hearing, to make a determination as to 
whether the lines after such alteration, either proposed or 
actual, will be subject to licensing by the Federal Power 
Commission under the then existing laws and regulations, 
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and in the event that the Commission finds that the said 
alteration in the lines, either proposed or actual, so changes 
the functions served by said lines and the source of energy 
transmitted over said lines as to make them, or any part 
of them, not subject to the licensing authority of the Com¬ 
mission under the then existing laws and regulations, the 
licensee hereby agrees to secure authority for the continued 
operation and maintenance of the lines, or such part of the 
lines, from the appropriate agency of the United States 
then having jurisdiction over the lands of the United States 
occupied by the lines, or part thereof, and upon securing 
said authority the licensee hereby agrees to surrender the 
license insofar as it authorizes operation and maintenance 
of the lines, or such parts thereof, which are found to be 
no longer subject to Commission jurisdiction. In the event 
that the licensee should fail to surrender the license insofar 
as it is applicable to the lines, or parts thereof, which may 
then be found by the Commission not to be subject to its 
jurisdiction, the Commission reserves the right to take 
appropriate action to have the license terminated with 
respect to said lines, or parts thereof, as provided in the 
then existing laws and regulations. 

235 (10) Any agreement between the licensee and the 

United States in connection with said transmission 
lines or related facilities shall be effective only upon ap¬ 
proval by the Commission. In the event the licensee and 
any agent of the United States are unable to agree with 
respect to any matter arising in connection with said 
transmission lines or related facilities, the question thereby 
raised shall be submitted to the Commission for determina¬ 
tion. 

By the Commission. 

Leon M. Ftjquay, 

Secretary. 

Date of Issuance: October 13, 1949 
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247 (Docketed November 10,1949) 

BEFORE THE 

FEDERAL POWER COMMISSION 

Washington, D. C. 

In the Matter of Project No. 1975 

Idaho Power Company- 

Petition for Rehearing 

Idaho Power Company (hereinafter referred to as Appli¬ 
cant), hereby applies, pursuant to the provisions of Section 
313(a) of the Federal Power Act (hereinafter referred to 
as the Act), and Section 1.34 of the Commission’s Rules of 
Practice and Procedure, for a rehearing on the Commis¬ 
sion’s “Order Superseding Order Authorizing Issuance of 
License (Major),” dated and issued October 13, 1949, in 
the above entitled proceeding, upon the grounds hereinafter 
set forth: 

The Commission erred in inserting and imposing upon 
Applicant in said Order the conditions contained in Para¬ 
graph F, sub-paragraphs 1-10 inclusive, and in requiring 
that the construction and operation of the transmission 
lines from the Bliss plant to substations near American 
Falls and Boise shall be subject to said conditions. Appli¬ 
cant respectfully alleges that said conditions and require¬ 
ments are illegal and invalid, and beyond the jurisdiction, 
power or authority of the Commission to impose, for the 
following reasons: 

A. Said conditions and requirements constitute admin¬ 
istrative legislation, contrary to the Constitution (Article 
I, Section 1) and laws of the United States. 

B. Said conditions and requirements are in violation 
of rights guaranteed under the Fifth Amendment to the 
Constitution of the United States, in that said regulations 
would deprive Applicant of its property without due 
process of law, and take the property of Applicant for 
public use without just compensation. 
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C. The conditions and requirements of Paragraph F(9) 
would subject Applicant, and its property, to ex post facto 
laws and regulations, in violation of Sections 6 and 28 of 
the Act, and contrary to the Constitution (Article I, Section 
9) of the United States; and to the revocation, alteration 
or surrender of said license, with respect to said transmis¬ 
sion lines, in violation of Section 6 of the Act. 

248 D. Said conditions and requirements are not 
authorized under either Section 4(e) or 10(g), or 
under any other provision of said Act, or of any other 
law, in that, among other things, said conditions and re¬ 
quirements are not related to or necessary for “the ade¬ 
quate protection and utilization of such reservation,” if 
any, as may be involved in the licensing of said transmis¬ 
sion lines, and are “inconsistent with the provisions” of 
said Act. 

E. Said conditions and requirements, and the imposi¬ 
tion and inclusion thereof in said Order of October 13,1949, 
are not in accordance with law in that the same are not 
authorized by any statute, or supported or justified by any 
evidence, or by any relevant finding or reason therefor 
contained in said Order or otherwise. 

F. Said conditions and requirements are unreasonable 
and arbitrary, and constitute abuse of discretion, for the 
reasons set out in D and E hereof, and also, among other 
things, in the following respects: 

(a) Paragraph F(l), in the requirement that Appli¬ 
cant, upon request of the Secretary of the Interior, shall 
convert Applicant’s said lines for operation at a voltage 
of 230 kv. 

(b) Paragraph F(3), in that said requirements and 
conditions would compel Applicant to permit the use of 
its own facilities, and would permit the United States to 
use Applicant’s facilities, in competition with Applicant, 
and in a manner and under conditions which constitute an 
unreasonable and unlawful discrimination against Appli¬ 
cant and Applicant’s customers. 
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(c) Paragraph F(6), in that no interconnections, trans¬ 
fers of power, or settlements therefor, should be required 
of Applicant, or permitted, until and after the negotiation 
and execution of agreements therefor, setting forth spe¬ 
cifically the terms and conditions with respect thereto, as 
provided for in Paragraph F(5) of said Order, prior to 
the making of any interconnection with the lines and facili¬ 
ties of Applicant. 

249 (d) Paragraph F(8), in that the requirement of 

30 months notice for withdrawal of capacity is 
grossly and unreasonably excessive, especially where the 
line and facilities involved are provided solely by Appli¬ 
cant, and at Applicants investment and expense, for 
supplying the service needs and electrical demands of 
Applicants customers and the public. Need for such 
withdrawal of transmission capacity will arise because of 
immediate or pending customer demand upon the transmis¬ 
sion lines here involved. Delay of 2 1 /> years would, in fact, 
prevent Applicant from providing adequate facilities and 
service to the public, as required of Applicant, as a public 
utility, by and under the laws of the States of Idaho, 
Oregon and Nevada, in which Applicant serves, and, more¬ 
over, in consequence and as a direct result of a limitation 
imposed by the Commission itself; and said requirement 
is also inconsistent and in conflict with the requirements, 
purposes and provisions of Section 207 of the Act. Said 
30-months requirement is therefore against the public 
interest and welfare, and inconsistent with the main pur¬ 
poses of the Bliss license and the Act. Said 30 months 
requirement would also prevent the Company from meeting 
such service requirements and conditions as would necessi¬ 
tate the future installation and utilization of a fourth 
generating unit in said project, as provided for in para¬ 
graph B(2) of said Order. 

(e) Said conditions and requirements are arbitrary and 
unreasonable, in that the same are so indefinite and un¬ 
certain that neither the Commission, the United States, 
nor the Applicant is or can be advised as to rights and 
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liabilities which may arise thereunder, with reference 
particularly to (1) the making of interconnections by the 
United States to and with said lines of Applicant (F(2) of 
Order), and the operating responsibilities and liabilities 
arising out of such interconnections, and the 
250 subsequent operation of said lines; (2) the meaning 
of “capacity available in said line or lines in excess 
of the needs of the licensee” (F(2) of Order); (3) what 
shall constitute “unreasonable” interference with the 
licensee’s use of said lines (F(3) of Order); and (4) con¬ 
ditions with respect to supplying or service to the respec¬ 
tive customers of the United States and the licensee in 
times of insufficient capacity, generation or transmission 
outages, or other emergency conditions. 

Wherefore, Applicant respectfully requests that the 
Commission grant a rehearing in respect of its said Order 
of October 13, 1949, and that paragraph F, in its entirety, 
be abrogated and deleted therefrom. 

Respectfully submitted, 

IDAHO POWER COMPANY 

By A. C. Inman, Vice-President. 


258 (Docketed November 17,1949) 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

Washington 25, D. C. 

November 17, 1949 

Dear Mr. Smith: 

I wish to express the appreciation of this Department 
for the opportunity we had to discuss the Idaho Power 
Company matter with your Commission and your staff. 
After careful study of the Commission’s order of October 
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13, granting the Company’s application to include the two 
138 KV transmission lines in Project No. 1975 upon the 
conditions therein contained, we feel that a great forward 
step has been taken in the protection of the Government’s 
interests. 

The principle that transmission facilities constructed 
over Government lands should be made available, to the 
extent of their unused capacity, to the United States upon 
reasonable terms is important both to the utilities and to 
the United States. It is important to the utilities, because 
it means that transmission capacity will not be wasted and 
that there will be a more economical use of transmission 
facilities in the public interest. It is important to the 
United States, because it means avoidance of wasteful 
duplication of facilities and, therefore, more economical 
development and utilization of the vast potential hydro¬ 
electric resources in the Western States. 

In some respects, the order does not in plain words give 
the full assurance we should like to have, that the trans¬ 
mission facilities involved would fit into the future 
259 power system of the region. Our regulations con¬ 
template that such transmission lines would not 
interfere with the Government’s program for marketing 
power from its projects. We are confident that the order 
has a similar objective. With this in mind, we construe 
paragraphs (8) and (10) of section (F) to mean that the 
thirty months’ notice (required in paragraph (8)) is for 
the purpose of giving the Commission time to investigate 
and determine (under paragraph (10)) the Company’s 
need of the transmission capacity then used by the Gov¬ 
ernment, and that such notice does not operate automat¬ 
ically to preclude further use of the lines by the United 
States, if, in fact, there is capacity available, or that could 
be made available, for use by the Government. Unless this 
construction is correct, there would be serious doubt as to 
whether the United States would in any circumstances be 
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justified in investing in substations and other facilities 
needed to utilize these lines. 


Sincerely yours, 

J. A. Krug 

Secretary of the Interior 


Hon. Nelson Lee Smith, Chairman 
Federal Power Commission 


261 (Docketed November 30, 1949) 

November 30, 1949 

BEFORE THE 

FEDERAL. POWER COMMISSION 

Washington, D. C. 

In the Matter of Project No. 1975 

Idaho Power Company 

Modification of Petition for Rehearing 

Idaho Power Company hereby respectfully modifies its 
Petition for Rehearing, filed with the Commission on Novem¬ 
ber 10, 1949, in the above-entitled proceedings, by deleting 
therefrom, following the word 1 ‘statute’’ in paragraph E 
thereof, the words “or supported or justified by any evi¬ 
dence, or by any relevant finding or reason therefor 
contained in said Order or otherwise.’’ 

Respectfully submitted, 

IDAHO POWER COMPANY 

By A. C. Inman, "Vice-President 
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273 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan and Claude L. Draper. 

December 13, 1949 

In the Matter of Project No. 1975 

Idaho Power Company- 

Order Extending Time for Action 
Upon Petition for Rehearing 

The Idaho Power Company on November 10, 1949, filed 
a petition for rehearing on the Commission’s order of 
October 13, 1949, authorizing inclusion of certain trans¬ 
mission facilities as parts of the project works and super¬ 
seding authority previously granted for construction of 
the Bliss project on the Snake River in Idaho, Project No. 
1975. 

In addition to its formal presentation, the company has 
made certain informal presentations and the Secretary 
of the Interior has filed a formal complaint urging dis¬ 
missal of the application for license, a formal statement 
in opposition to the rehearing requested, and informal 
letters commenting upon and seeking modification of cer¬ 
tain provisions of the order of October 13, 1949. 

The Commission finds: 

Further consideration is desirable of the questions 
raised in connection with said order of October 13, 
1949. 

The Commission orders: 

Further action on the petition for rehearing and the 
informal presentations is hereby postponed for a 
period not to exceed 30 days from date of issuance of 
this order. 

By the Commission. 

Leon M. Fuquay, Secretary. 
Date of Issuance: December 14, 1949 
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275 UNITED STATES OP AMERICA 

FEDERAL POWER COMMISSION 


Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper, Mon C. Wallgren 
and Harrington Wimberly. 


January 18, 1950 


In the Matter of 
Idaho Power Company 


Project No. 1975 


Order Modifying Order of October 13, 1949 
Authorizing Issuance of License (Major) 

Having nearly completed the construction of its Bliss 
plant on the Snake River in Idaho, licensed as Project No. 
1975, the Idaho Power Company, licensee, applied for 
inclusion among the project facilities of two transmission 
lines leading from that plant to Boise and American Falls. 
Inclusion of the lines as part of the project facilities was 
authorized by the Commission’s order of October 13, 1949, 
which superseded authority previously granted for the 
development. 

A formal petition for rehearing on the order of October 
13, 1949, was filed by the applicant on November 10, 1949, 
and modified on November 30, 1949, by striking specified 
language in the petition. In addition, the applicant filed 
an informal letter requesting modification of certain pro¬ 
visions in the order. Both the formal petition and letter 
have been considered. The Secretary of the Interior also 
filed an informal letter commenting upon the order, a for¬ 
mal complaint urging dismissal of the application for 
license, and a formal statement in opposition to the re¬ 
hearing requested by the company, and his comments both 
formal and informal have been considered. While no for¬ 
mal hearing has been held on the application for either the 
Bliss plant or the transmission lines, the company does not 
request that it be given a formal hearing aside from con¬ 
sideration of the modifications which it suggests in par¬ 
ticular paragraphs of the order. 
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Under paragraph F (8) of the order of October 13,1949, 
the licensee can repossess transmission line capacity after 
notice of thirty months. The licensee suggests that, in the 
event it was informed that some customer desired addi¬ 
tional capacity within a shorter period, the thirty months’ 
notice requirement might interfere with use of its facilities 
to serve its own customers in accordance with its public 
utility obligations. The Secretary suggests that the term¬ 
ination notice is for the purpose of giving the Commission 
time within which to investigate and determine the require¬ 
ments of the licensee, but that it should not operate auto¬ 
matically to preclude further use by the United States of 
spare capacity on the lines. He also calls attention to the 
substantial investment which the United States must 
make in order to use spare capacity on these lines and asks 
that this investment not be jeopardized. 

276 Since this termination notice will not operate auto¬ 
matically so as to preclude further use by the United 
States of spare capacity on these transmission lines, and 
any investigation and decision by the Commission may be 
completed in a much shorter period than thirty months, a 
termination notice of twenty-four months would be suffi¬ 
cient. This shorter period should also provide sufficient 
time within which the United States could construct sub¬ 
stitute capacity for lines which the licensee has built in less 
than eight months. 

Paragraph B (9) of the order of October 13, 1949, does 
not make it clear that upon the order of the Commission 
and after its determination in the case of dispute between 
the licensee and the Fish and Wildlife Service, the licensee 
shall construct appropriate facilities for the protection of 
fish life. That paragraph should be amended accordingly. 

The Secretary of the Interior also filed an informal re¬ 
quest for inclusion of a license condition that the trans¬ 
mission facilities authorized should not interfere with the 
reclamation projects, but that if necessary the licensee 
should move or adapt obstructing facilities at its own 
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expense. The standard license conditions imposed upon 
projects crossing lands of the United States provide for 
reasonable use by Federal agencies of such lands as are 
within the project boundary, but do not require the licensee 
to bear the expense of relocating obstructing facilities. 

The Commission finds: 

(1) Amendment of paragraphs B (9), F (7), and F (8) 
of the order of October 13, 1949, as hereinafter provided, 
is appropriate and in the public interest, but further amend¬ 
ment of that order is not desirable at this time. 

(2) The petition of the applicant for rehearing, referred 
to, as modified, should be denied. 

(3) The request of the Secretary of the Interior for modi¬ 
fication of the order of October 13, 1949, for the further 
protection of the reclamation projects should be denied. 

(4) The formal complaint filed October 13, 1949, by the 
Secretary of the Interior should be dismissed. 

The Commission orders : 

(A) Paragraph B (9) of the order of October 13, 1949, 
herein is modified to read as follows: 

“(9) Installation of structures and operations desig¬ 
nated to maintain the fishery value of the project, such as 
ladders, screens, and hatcheries, need not be made until 
the need for such devices has been determined by the Com¬ 
mission upon the recommendation of the Fish and Wildlife 
Service and an appropriate order therefor has been issued 
by the Commission.” 

277 (B) Paragraph F (7) of the order of October 13, 

1949, herein is hereby modified to read as follows: 

“(7) In the event the licensee, its successors or assigns, 
during any period in which the United States is transmit¬ 
ting power over these lines, shall require reciprocal accom¬ 
modations for the transfer of power from these project 
lines over any lines of the United States connected to said 
lines of the licensee, such reciprocal accommodations shall 
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be accorded to the licensee under like terms and conditions 
as herein provided for the transfer of power from the lines 
of the United States over said lines of the licensee, and the 
requirements of, and the obligations of the licensee under, 
the provisions of paragraph F herein contained shall be 
contingent and conditioned upon such reciprocal rights 
being accorded to licensee, subject to the conditions con¬ 
tained in paragraph F hereof, by any agency of the United 
States then utilizing the facilities of these lines under the 
terms of the license. 

(C) Paragraph F (8) of the order of October 13, 1949, 
herein is hereby amended by changing the period of notice 
required before the licensee may repossess line capacity in 
use by the United States from thirty months to twenty-four 
months. 

(D) The petition for rehearing filed by the applicant on 
November 10, 1949, as modified on November 30, 1949, is 
hereby denied. 

(E) The request of the Secretary of the Interior for 
modification of the standard license provision for the 
protection of reclamation facilities of the United States is 
hereby denied. 

(F) The complaint filed by the Secretary of the Interior 
on October 13,1949, is hereby dismissed. 

By the Commission. Commissioner Wallgren not partici¬ 
pating. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: January 18,1950 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 10530. 


Idaho Power Company, Petitioner , 

« v. 

Federal Power Commission, Respondent. 


REVIEW OF AN ORDER OF THE FEDERAL POWER 

COMMISSION. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

This Petition for Review is made by the Petitioner, 
Idaho Power Company (the Company), pursuant to Sec¬ 
tion 313(b) of the Federal Power Act (the Act), 16 USC 
§8251, and pursuant to Section 10 of the Administrative 
Procedure Act, 5 USC §1009, for the purpose of reviewing 
certain orders of the Federal Power Commission (the Com¬ 
mission). 
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The findings and basic order here under review were 
issued on October 13, 1949 (Jt. Ap. 41). On November 10, 

1949, within the time prescribed by statute, the Petitioner 
filed a Petition for Rehearing with the Commission (Jt. Ap. 
54). On January 18,1950, the Commission issued its order 
modifying the order of October 13,1949, in certain respects 
and denying such Petition for Rehearing (Jt. Ap. 61). 
"Within the time prescribed by statute and on February 7, 

1950, the Petition for Review was filed in this Court (Jt. 
Ap. 1). 


STATEMENT OF THE CASE. 

This Petition for Review is directed solely to the question 
of the authority of the Commission to include in its orders 
above referred to, authorizing the issuance of a license to 
the Company under the Federal Power Act for a hydroelec- 
trict project, certain conditions and requirements which Pe¬ 
titioner alleges are beyond the Commission’s power to im¬ 
pose, and are arbitrary, unreasonable and void, and in 
violation of rights guaranteed under the Constitution of 
the United States. 

Idaho Power Company is a Maine corporation, operat¬ 
ing as a public utility in the States of Idaho, Oregon and 
Nevada, and is an electric public utility and a licensee as 
those terms are defined in the Act. The Federal Power 
Commission is the administrative body entrusted with the 
administration of the Federal Power Act, 16 USC §791 
et seq. 

The pertinent events leading up to the filing of this Peti¬ 
tion for Review are as follows: 

1. On August 22, 1947, the Company filed with the 
Commission an application, pursuant to Section 4(e) 
of the Act, for a license for the purpose of construct¬ 
ing, operating and maintaining a proposed “major 
project”, including a dam and hydroelectric power 
plant, to be known as the “Bliss Development” and by 
the Commission designated as “Project No. 1975”, on 
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the Snake River in south central Idaho, occupying, in 
part, lands of the United States. 

2. Construction of such power plant was begun, upon 
pre-license consent of the Commission, and on March 
2,1948 the Commission entered its Order (Jt. Ap. 12), 
authorizing issuance of a major license for such Project 
but reserving to the Commission the right to determine 
“at a later date what transmission facilities 1 should be 
included in the license as part of the project. ,, 

3. On April 20, 1949, the Company filed with the 
Commission Application for Amendment (Jt. Ap. 17) 
of its original Application, to include as a part of such 
Project No. 1975, and within the license therefor, two 
proposed high-voltage (138,000 volt) primary trans¬ 
mission lines, at a cost of approximately $3,400,000 
(Jt. Ap. 21). This Application was made pur¬ 
suant to Sections 4(e) and 3(11) of the Act, and in 
accordance with the Commission’s above reservation 
with respect to transmission lines to be included in the 
license. Concurrently, the construction of the Bliss 
plant was approaching completion, thereby making 
critical the need for provision of a transmission outlet 
for the energy to be generated therein and urgently 
required in the service area of the Petitioner. 

One of such transmission lines leads northwesterly 
from the Bliss plant to a point near the City of Boise, 
and the other easterly to a point near the City of 
American Falls, both in the State of Idaho, at which 
points such lines join with the Company’s intercon¬ 
nected primary transmission system. The Boise line, 
approximately 73 miles long, crosses lands of the 
United States for a distance of 31.6 miles. The Ameri¬ 
can Falls line, approximately 116 miles long, crosses 
lands of the United States for a distance of 93.7 miles. 
Thus the total line length on lands of the United States 


l Emphasis supplied throughout this Brief, unless otherwise indicated. 
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is approximately 125 miles. Of such line mileage cross¬ 
ing lands of the United States, 97.9 miles cross open 
public lands and 27.4 miles are upon reservations of 
the United States. All such reservations consist of 
lands covered by Reclamation withdrawals under the 
Reclamation Act of June 17, 1902 (32 Stat. 388). 

4. By reason of the urgent necessity for providing 
additional sources of power for public use in its Idaho, 
Oregon and Nevada areas of service the Company on 
April 26, 1949 applied for pre-license permission to 
proceed with construction of the aforesaid two 138- 
kilovolt lines. On May 2,1949, the Commission notified 
the Company (Jt. Ap. 42) that such construction would 
not prejudice consideration by the Commission of the 
Company’s Application for Amendment of license (3 
above). 

5. In the meantime, the Department of the Interior, 
for the purpose of imposing upon the Company the 
conditions contained in its new regulations, originally 
promulgated on October 14, 1948 (13 Fed. Reg. 6214), 
and amended July 22, 1949 (14 Fed. Reg. 4620), which 
purpose it could achieve only by forcing the Company 
to apply to it for a permit (43 CFR §§245.9 and 245.21), 
began an action enjoining the Company from con¬ 
structing the aforesaid two transmission lines on the 
lands of the United States involved. This action was 
begun in the U. S. District Court for the District of 
Idaho in August 1949 (Jt. Ap. 42). Answer was 
joined and, following preliminary hearing and trial on 
the merits, the injunction was denied by the District 
Court on September 30,1949, on the grounds that “the 
exclusive power and authority to issue licenses and 
permission to enter upon the public domain to con¬ 
struct and maintain electrical transmission pole lines, 
when an application is made to the Commission, is 
vested in the Commission”. United States v. Idaho 
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Power Co., 85 F. Supp. 913, 915 (D. Idaho, 1949) 
appeal dismissed, 9th Cir., February 13,1950. Follow¬ 
ing the decision of the trial court the Company re¬ 
sumed construction of such lines which were completed 
and placed in service in an overall period of approxi¬ 
mately six months. 

6. On October 13, 1949, the Commission entered its 
basic Order herein (Jt. Ap. 41), which supersedes the 
Order of March 2, 1948 (2 above), reauthorizes the 
license for Project No. 1975, and includes therein the 
two 138 kilovolt transmission lines. Among the terms 
and conditions contained in and made a part of 
said Order of October 13, 1949 are those des¬ 
ignated as Paragraph (F) thereof, including ten sub- 
paragraphs (Jt. Ap. 50 to 53), which are the subject of 
this proceeding for review. In substance such subpar¬ 
agraphs require, among other things, that: 

(a) upon request of the Secretary of the Interior, 
the Company shall, after notice from the Commis¬ 
sion, convert, at the expense of the United States, 
its said 138 kilovolt transmission lines for operation 
at a voltage of 230 kilovolts; 

(b) the Company, either before or after any con¬ 
version of said lines to a higher voltage, shall permit 
any agency of the United States to interconnect any 
of its transmission facilities with such two transmis¬ 
sion lines of the Company; and 

(c) the Company, after such interconnection of 
its lines with transmission facilities of the United 
States, must permit transfer over such transmission 
lines of the Company of power and energy gener¬ 
ated in power plants owned by the United States, 
in such amounts as will not unreasonably interfere 
with the Company’s use of said lines. Such trans¬ 
mission capacity can be recovered by the Company, 
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when needed for the requirements of its customers, 
only upon 24 months ’ notice. 

Such provisions and requirements of said Para¬ 
graph (F) are stated in the Order of October 13, 1949 
to have been inserted therein at the request of the Sec¬ 
retary of the Interior (Jt. Ap. 44). 

7. By order of January 18, 1950 (Jt. Ap. 61), the 
Commission made certain minor modifications in its 
order of October 13, 1949, including certain provisions 
of said Paragraph (F), but in no way materially 
altered the objectionable and unlawful provisions 
thereof. Such order of January 18th also denied the 
Company’s Petition for Rehearing. 

Said Paragraph (F), subparagraphs (1) to (10) 
inclusive, is the reason for the filing of this Petition 
for Review. 


THE ISSUE. 

It is Petitioner’s contention that the aforesaid Orders of 
the Commission of October 13, 1949 and January 18, 1950 
should be modified so as to delete therefrom the conditions 
and requirements contained in Paragraph (F), because 
they are in excess of the authority of the Commission to 
impose, either upon its own initiative or at the request of 
the Secretary of the Interior, or otherwise, under the Act, 
and are arbitrary, unreasonable, and in violation of rights 
of Petitioner guaranteed under the Constitution of the 
United States. 


STATUTE INVOLVED. 

The Commission has proceeded in this case under the 
authority of the Federal Power Act, particularly Section 
4(e) thereof. The text of such section and other relevant 
portions of the Federal Power Act are set out in the Ap¬ 
pendix to this Brief. 
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STATEMENT OF POINTS. 

L 

Both the text and legislative history of the Federal Power 
Act establish that the Commission has no authority to im¬ 
pose the conditions here involved, on any basis, with respect 
to transmission lines crossing either the public lands or 
reservations of the United States. 

n. 

The fact that the Federal Power Commission has not 
exercised so important a power in the thirty years since 
the passage of the Federal Water Power Act establishes 
that no such authority was conferred by the Congress, and 
the now attempted exercise thereof, is in violation of Ar¬ 
ticle I, Section 1, of the Constitution of the United States. 

m. 

The conditions and requirements imposed by Paragraph 
(F) of the Commission’s Order are arbitrary and unreason¬ 
able and therefore void. 


IV. 

The action of the Commission deprives Petitioner of its 
property rights without due process of law or just com¬ 
pensation, in contravention of the Fifth Amendment to the 
Constitution of the United States. 
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SUMMARY OF ARGUMENT. 

The Commission order authorizing license under the Act 
for Petitioner’s Bliss hydroelectric development in Idaho, 
contains, in Paragraph (F), requirements that Petitioner 
permit interconnection of its transmission lines with those 
of the Federal government, and transmit or “wheel” power 
for the Federal government over Petitioner’s two high- 
voltage primary transmission lines running from the Bliss 
power plant to Boise and American Falls, Idaho, respec¬ 
tively. 

Section 4(e) of the Act authorizes the Commission to 
issue licenses for hydroelectric projects, including trans¬ 
mission lines connected therewith; and, if reservations of 
United States lands are involved, to include in the license 
conditions “necessary for the adequate protection and 
utilization” of such reservations. Of the total length of 189 
miles of Petitioner’s said transmission lines, 27.4 miles 
cross “reservations” of the United States, which are exclu¬ 
sively Reclamation land withdrawals, and Paragraph (F) 
was inserted by the Commission in its order at the request 
of the Secretary of the Interior. 

The conditions and requirements of Paragraph (F), co¬ 
ercing Petitioner to permit interconnection of its lines with 
transmission facilities of the United States and the trans¬ 
mission of public power over such lines, to the exclusion of 
Petitioner’s use of the full capacity of its own lines and in 
direct competition with sales by Petitioner of sales of its 
own energy, are obviously not “necessary” (or appropri¬ 
ate, or even related) to the “protection” or “utilization” 
of such reservations. 

The authority granted by Section 10(e) of the Act pro¬ 
vides solely for monetary recompense to the United 
States for license rights. It does not authorize the Com¬ 
mission to trade or barter with a licensee for the use 
of licensed facilities, or to coerce a licensee to give up 
rights in its property, and the use thereof, in return for a 
license grant. 
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In Section 202 Congress dealt specifically with the matter 
of interconnection of facilities, and the transmission of 
power for other persons. Thereunder the Commission 
is authorized to order a public utility, subject to the Act, to 
connect its transmission facilities with those of other per¬ 
sons, “to sell energy to or exchange energy with such per- 
sons ,, . But the Commission is not authorized to order 
“transmission” of energy except under war or emergency 
conditions. Section 202 is the limit, as well as the grant, of 
the power conferred. Therefore Section 10(g), authoriz¬ 
ing the imposition of “other conditions not inconsistent*’ 
with the Act, can not be relied on to support the action of 
the Commission, which is clearly inconsistent with the pro¬ 
visions of* Section 202. 

Confirming such plain intent of the statute is the fact that 
the precise question with which we are here concerned— 
the transmission, or “wheeling”, of government power 
over the lines of private power companies—was extensively 
considered by Congress when the Act was under considera¬ 
tion, and specifically rejected upon final enactment. Com¬ 
mittee testimony of one of the draftsmen of the bill, the then 
Solicitor of the Commission, states categorically that there 
was no intent to give “government projects the right to use 
the transmission lines of private industry’*. And the final 
Senate Committee report points out that a new subsection, 
201(f), was added for the express purpose of carrying out 
“in unmistakable terms the original intention of the bill 
in this respect”. 

The fact that this is the Commission’s first attempt, in 
the 30 years of its existence, to exercise so extraordinary 
and important a power is further proof that no such 
authority was conferred by Congress. The attempt at this 
time “to achieve that which Congress refused to enact” 
exceeds the Commission’s delegated authority, and is 
administrative legislation in violation of Article I, Section 
1, of the Constitution. 
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Further, the conditions and requirements of Paragraph 
(F) are arbitrary and unreasonable. Among other things, 
they would require Petitioner: —to raise the voltage of 
its lines (from 138,000 to 230,000 volts) without regard to 
its own needs therefor, or the effect thereof on the Com¬ 
pany’s system and operations; to permit the Government 
to make connections with, or tap, such lines at any point, 
and as many points, as it desired, thereby interfering with 
the operating reliability of Petitioner’s lines, and the pur¬ 
pose for which they were constructed; to permit the Gov¬ 
ernment to transmit power over said lines if available 
capacity exists therein, which capacity Petitioner cannot 
withdraw for its own use except up on two years’ notice 
(in itself unreasonable), regardless of the needs of Peti¬ 
tioner and its customers therefor. “A regulation, to be 
valid, must be reasonable, and must be consistent with 
law”. 

The conditions and requirements of Paragraph (F) also 
violate rights guaranteed under the Fifth Amendment, in 
that they would force Petitioner to become, and to use its 
own property as, a common carrier for Federal power,— 
in competition with its own business. Such common 
carrier. concept was specifically rejected by Congress, as 
the legislative history of the Act clearly shows. The orig¬ 
inal provisions of the bill gave authority to the Commission 
to require a public utility to permit the use of its facilities 
by other utility companies and to transmit energy for such 
persons. Upon final enactment this provision was elimi¬ 
nated, on the grounds, as stated by the Senate committee, 
that “they did not think that they should be included in 
this first exercise of Federal power over electric com¬ 
panies.” It is clear that Congress carefully consid¬ 
ered, and resolved against, the granting of authority 
to the Commission, or any other agency of the United 
States, to require the transmission of power for any other 
person, except under stated emergency conditions, and 
that such prohibition applies most particularly against 
power generated in publicly owned plants. 
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The action of the Commission, therefore, stripped to its 
essentials, becomes an obvious attempt to accomplish, by 
the indirection of imposed conditions, that which was spe¬ 
cifically denied by Congress 15 years before. 

ARGUMENT. 

L 

Both the text and legislative history of the Federal Power 
Act establish that the Commission has no authority to 
impose the conditions here involved, on any basis, with 
respect to transmission lines crossing either the public 
lands or reservations of the United States. 

Section 4 (e) of the Act provides that the Commission is 
authorized and empowered to: 

“issue licenses • • * for the purpose of constructing, 
operating, and maintaining * • * transmission lines, 
* * • necessary or convenient • * * for the development, 
transmission, and utilization of power across • * * or 
upon any part of the public lands and reservations of 
the United States * * * Provided, That licenses shall be 
issued within any reservation only after a finding by 
the Commission that the license will not interfere or 
be inconsistent with the purpose for which such reser¬ 
vation was created or acquired, and shall be sub¬ 
ject to and contain such conditions as the Secretary of 
the department under whose supervision such reser¬ 
vation falls shall deem necessary for the adequate pro¬ 
tection and utilization of such reservation 

As we have pointed out in the Statement of the Case, 
supra , the two transmission lines here in question 
cross both the public lands and reservations of the United 
States. With respect to the Boise line, of its total length 
of 73 miles, 31.6 miles across the public lands, but only 0.2 
miles are upon reservations of the United States. In the 
case of the American Falls line, having a total length of 
116 miles, 93.7 miles cross public lands, but only 27.2 miles 
thereof are upon reservations of the United States. 
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Such reservations of the United States are under the 
general “supervision’* of the Secretary of the Interior (5 
USC § 485), but the conditions referred to in Section 4(e) 
are limited to those which are necessary for the adequate 
protection and utilization of such reservations. 

In addition the Act empowers the Commission to condi¬ 
tion licenses issued by it in various ways. For example, 
Section 10 (c) of the Act provides that licensees ‘‘shall 
conform to such rules and regulations as the Commission 
may from time to time prescribe for the protection of life, 
health, and property”. This provision, of course, cannot 
be resorted to as authority for the Commission’s action 
herein, as no general rules and regulations of such a nature 
have ever been prescribed (see Jt. Ap. 15) and, patently, the 
conditions contained in Paragraph (F) have no relation 
to “the protection of life, health and property”. 

Section 10 (e) provides that licensees shall “pay to the 
United States reasonable annual charges in an amount to 
be fixed by the Commission for the purpose of reimbursing 
the United States for the costs of the administration of this 
Part; for recompensing it for the use, occupancy and en¬ 
joyment of its lands or other property; and for the expro¬ 
priation to the Government of excessive profits”. The only 
possible meaning of this language is that the Commission 
may impose an annual charge in dollars , and not in kind 
or by barter, for the purpose of reimbursing or recompens¬ 
ing the United States. See United States v. Colorado Power 
Co., 240 Fed. 217 (D. Colo., 1916). 

The principle of monetary payment has long been the 
criterion employed in recompensing the Government for 
the use of federal lands. For years it was one of the 
principal objectives of the conservationists who, of 
course, were the moving force behind all existing federal 
water power legislation, and most particularly the 
Federal Water Power Act. This is well illustrated by an 
article written in 1945 by perhaps their principal spokes¬ 
man, the late Gifford Pinchot, “The Long Struggle for 
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Federal Water Power Legislation”, 14 Geo. Wash. Law 
Review, 9,13 (1945): 

“The Report of the Forester for the fiscal year 1905- 
1906, after noting the collection for the first time of a 
fee for grazing on the Forest Reserves, set forth as an 
underlying principle that a reasonable charge should 
be made for all permits which involved ‘the withdrawal 
of the particular resource of land from use by the peo¬ 
ple in general.’ 

Furthermore, it definitely determined the basis upon 
which charges for the use of water for power should be 
calculated, as follows: 

(1) A charge per mile for the length of the ditches, 
conduits, pipelines, transmission lines, etc. This ap¬ 
plies when no greater width is allowed than that ac¬ 
tually necessary at any one point for the enjoyment 
of the privilege. 

(2) A charge per acre for land actually granted 
for occupancy, as areas flooded by reservoirs, land 
for power houses, residences, hotels, fenced pastures, 
etc. 

(3) A charge for the conservation of water supply 
and the use of advantageous locations and other 
privileges. The water itself is granted by the State, 
not by the United States. 

Thus, in a permit for a project to develop electric¬ 
ity the charge would be based upon: First, the length 
of the conduits, transmission lines, etc.; second, the 
area occupied by the power houses, reservoirs, etc.; 
third, the conservation of the water supply and the 
advantageous location which makes it possible to ob¬ 
tain a fall to turn the water-wheel. 

Here was the beginning of a federal water power 
policy. It was deeply resented and bitterly fought by 
the power interests and their followers in Congress, 
but in all essentials it is in force today both on lands 
owned by the government and on navigable streams.” 2 


2 The same concept was also emphasized in hearings before the House Com¬ 
mittee on Public Lands (63rd Cong., 3rd Sess. (Dec. 1914) p. 21) on one of the 
bills which lead up to the final stage in the development of water power legis- 
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Paragraph (F), however, requires Petitioner to permit 
the use of its transmission line facilities in return, and as a 
part consideration, for the license—thus preempting the 
use of the licensed facilities as a license condition, which 
is in obvious conflict with the principle that when 
Congress has determined the basis for grants or transac¬ 
tions authorized by law, agency action on some other 
basis, or the imposition of additional and unauthorized re¬ 
quirements, is not permissible. As the Supreme Court has 
said, in United States v. George , 228 U. S. 14, 21 (1913): 

“If the Secretary of the Interior may add by regu¬ 
lation one condition, may he not add another? If he 
may require a witness or witnesses in addition to what 
[the statute] requires, why not other conditions, and 
the disposition of the public lands thus be taken from 
the legislative branch of the government and given to 
the discretion of the Land Department?” 

To the same effect is United States v. United Verde Copper 
Co. y 196 U. S. 207, 215 (1905) where the Supreme Court 
said: 

“If rule 7 [the regulation involved] is valid, the Sec¬ 
retary of the Interior has power to abridge or enlarge 
the statute at will. If he can define one term, he can 
another. If he can abridge, he can enlarge. Such 
power is not regulation; it is legislation. The power 
of legislation was certainly not intended to be con¬ 
ferred upon the Secretary.” 


lation and the passage of the Federal Water Power Act in 1920. Testifying 
on behalf of H. R. 16673, which had been sponsored by the Secretary of the 
Interior, Mr. Edward C. Finney, attorney for that Department and later 
acting Secretary of the Interior, stated: 

“Our permits, * # • are, of course, issued for no definite term, as they 
are revocable by the Secretary; and in some instances charges are being 
collected. 

In the case of the water-power site, in the first place, the site is located 
in canyons where the land is almost valueless for agriculture, and has very 
little value for grazing. It is not a question of disposing of the land at its 
value, hut of leasing it at its value for a water-power site.” 
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The most conclusive point, however, is that the Act deals 
specifically with the subject of interconnection of facilities 
and transmission of energy—which is the manifest pur¬ 
pose of such Paragraph (F)—in another Section, 202, 
which was added by the 1935 amendments to the Act. Sub¬ 
section 202 (b) authorizes the Commission, under certain 
conditions and subject to specific requirements, to order 
a public utility to establish physical connection of its trans¬ 
mission facilities with those of “other persons engaged in 
the transmission or sale of electric energy, to sell energy 
to or exchange energy with such persons.” It does not au¬ 
thorize the Commissoin to order or require a public utility 
to transmit, or “wheel”, electric power and energy for such 
persons. 3 

Implementing such general power, the Commission is 
given extraordinary war time and emergency authority by 
subsection 202 (c) to require “ temporary connections of 
facilities and such * • * transmission of electric energy 
as in its judgment will best meet the emergency”. It is 
thus apparent that only under its war time or emergency 
power may the Commission require interconnection for the 
purpose of transmission or “wheeling” of power, as dis¬ 
tinguished from sale or interchange of energy, and even 
then only on a temporary basis. 

Congress having already spoken on this all important 
subject in a detailed and carefully drafted Section, 202, of 
the Act, it is clear that all the authority conferred upon the 
Commission with respect to interconnection of facilities and 
transmission of power is contained in that Section. Resort 
can not be had to any other section of the statute to ex¬ 
pand such authority. The Act is the limit, as well as the 
grant, of the power conferred. As the Supreme Court 
stated in MacEvoy Co. v. United States, 322 U. S. 102,107 
(1944). 

“However inclusive may be the general language of a 
statute, ‘it will not be held to apply to a matter speci- 

3 See discussion under Point IV -with respect to the elimination of the so- 
called ‘ 1 common carrier ’* provisions of the Wheeler-Eaybum bill. 
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ficallv dealt with in another part of the same enact¬ 
ment.’ ” 4 

And again in Addison v. Holly Hill Co., 322 U. S. 607, 616 
(1944), rehearing denied 323 U. S. 809, holding invalid an 
administrative determination of an “area of production” 
under the Fair Labor Standards Act, the Court, in an opin¬ 
ion by Mr. Justice Frankfurter, said: 

“The wider a delegation is made by Congress to an 
administrative agency the more incomplete is a statute 
and the ampler the scope for filling in, as it is called, 
its details. But when Congress wants to give wide dis¬ 
cretion it uses broad language. * * * [here] Congress 
did otherwise. • * * In short the Administrator 
was not left at large. A new national policy was here 
formulated with exceptions, catalogued with particular¬ 
ity and not left within the broad dispensing power of 
the Administrator.” 

Finally, Section 10 (g) authorizes the imposition of 
“Such other conditions not inconsistent with the provisions 
of this Act as the Commission may require”. This consti¬ 
tutes a general power to impose conditions or requirements, 
as distinguished from the specific and limited grants con¬ 
tained in Sections 4(e), 10(c), 18 and 202. Therefore, on 
the principle that “Specific terms prevail over the general 
in the same • # * statute”, Ginsberg <& Sons v. Pophin, 285 
U. S. 204, 208 (1932); Missouri v. Ross, 299 U. S. 72, 76 
(1936), the Commission has no authority to impose condi¬ 
tions or requirements, with respect to the use of the public 
lands or reservations of the United States, other than con¬ 
ditions of the type specified in Section 4 (e), “necessary 
for the adequate protection and utilization” of such public 
lands and reservations, or in Section 10(c), to “conform 
to such rules and regulations as the Commission may • • • 
prescribe for the protection of life, health and property,” 
when such rules and regulations are promulgated. 

« See also Kepner v. United States, 195 U. S. 100, 125 (1904) and Townsend 
v. Little, 109 U. S. 504, 512 (1883). 
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It is submitted that any objective analysis of the Act 
compels the conclusion just reached. Moreover, we find 
such a construction clearly established by the legislative 
history of the Act during hearings before the House Com¬ 
mittee on Interstate Commerce at the time of the reenact¬ 
ment of the Federal Water Power Act as Title II of the 
Public Utility Act of 1935 (Act of August 26,1935, 49 Stat. 
838). 

The precise question with which we are concerned here— 
that of the transmission or “wheeling” of Government 
power over the lines of private power companies—was ex¬ 
tensively considered by Congress when the Act was under 
consideration, cmd specifically rejected upon final enact¬ 
ment. 

Mr. Dozier A. DeVane, the then Solicitor for the Federal 
Power Commission, testified that he participated in the 
preparation of Title II of the bill which became the Public 
Utility Act of 1935. (Hearings before House Committee 
on Interstate Commerce, on H. R. 5423, 74th Cong., 1st Sess. 
1935.) On at least three separate occasions in this testi¬ 
mony, Mr. DeVane stated categorically, and without quali¬ 
fication, that the bill as drafted was not intended to em¬ 
power the Commission to require private power companies 
to transmit Government power over their lines. This tes¬ 
timony appears as follows: 

“Mr. Wolverton: Under the provisions of this bill, 
would it be possible for the Government in any of its 
electric operations to utilize the transmission lines of 
private companies? 

Mr. DeVane: No, sir; and I want to make that very 
definite; and if there is any doubt about it, so far as 
I am concerned, such amendment might be made as to 
make it clear. 

• •••••• 

If • * * it is the desire of Congress not to • * • give 
the municipal or governmental projects the right to use 
the transmission lines of private industry —and we have 
not succeeded in making that clear in this bill—an 
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amendment should be proposed that will do it better. 
It will receive our hearty endorsement. 

Mr. Wolverton: Let me suggest a possible situation. 
Your answer will clarify my mind considerably as to 
the effect of this bill in the particular instance: As¬ 
sume that a municipality built a plant for the genera¬ 
tion and distribution of electric energy; assume that 
a distant community is serviced by a company that 
comes under the regulation of this bill in that it pro¬ 
cures its electric energy from outside of the State. 
Could the city which has constructed a plant, but has 
no transmission lines, utilize the system of transmis¬ 
sion lines constructed by the private company? 

Mr. DeVane: No, sir. 

Mr. Wolverton: Then, you do not think that the 
power given in this bill to the Federal Power Commis¬ 
sion would enable it to direct that those transmission 
lines be so used? 

Mr. DeVane: Mr. Wolverton, my answer to that is 
this: That if there is any doubt about it and this com¬ 
mittee can remove that doubt by additional words in 
this bill, let us put them in. (pp. 514-515). 5 

• •••••• 

Mr. Mapes: Is it the purpose to compel the privately 
owned transmission companies to carry the energy of 
municipal projects as well as private projects? 

Mr. DeVane: No, sir; I thought I had made that 
very clear. If I did not, I want to make it very clear 
now. It is not intended to give the Commission power 
to require the private lines to take on any power gen¬ 
erated by municipal plants or by any Government 
plant, (p. 546.) 

• •••••• 


3 This is exactly what was done by the insertion of a new subsection (e) in 
Senate Bill 2796, which became subsection 201(f) upon the final passage of the 
Public Utility Act of 1935. The Senate Report (No. 621, 74th Cong., 1st 
Sess., May 13, 1935) relating to this amendment states at p. 19: 

“Despite repeated assurances by representatives of the Federal Power 
Commission that no such authority was intended, the charge was fre¬ 
quently made that the bill as originally introduced authorized the Com¬ 
mission to compel private utilities to establish connection or exchange 
power with public plants. This new subsection carries out in unmis¬ 
takable terms the original intention of the bill in this respect.” 

See also discussion under Point IV with respected to the elimination of the 
“common carrier” provisions of the original bill in the law as enacted 
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The only thing that we have discussed is the desirabil¬ 
ity of making it perfectly clear in this law that it is not 
the intention of this law to reach out and get control of 
that power nor is it the intention of this law to author¬ 
ize this Commission to require the transmission of that 
power on the lines of these private operating compa¬ 
nies (p. 559) 


n. 

The fact that the Federal Power Commission has not exer¬ 
cised so important a power in the thirty years since the 
passage of the Federal Water Power Act establishes 
that no such authority was conferred by the Congress, 
and the now attempted exercise thereof is in violation 
of Article I, Section 1, of the Constitution of the United 
States. 

Sections 4 (e), 10 (c), 10 (e) and 10 (g) of the Act are re¬ 
enactments, in substantially the same language, of the for¬ 
mer provisions of the Federal Water Power Act of 1920.® 
During the entire span of the past thirty years no condi¬ 
tions even remotely similar to those contained in Paragraph 
(F) have ever been included in any license issued by the 
Federal Power Commission. Nor has the Secretary of the 
Interior ever before proposed the inclusion of any such con¬ 
ditions. On the contrary, the Commission has issued hun¬ 
dreds of licenses for transmission lines pursuant to Section 
4 (e) of the Act. Of these, many contained no conditions of 
any sort and the others contained conditions, limited gen¬ 
erally to “conservation” measures, such as the slashing of 
timber, prevention of fire hazards and similar matters. 

We, therefore, must apply the rule laid down in Federal 
Trade Commission v. Bwnte Bros., 312 U. S. 349 (1941) 
that where for twenty-five years the Federal Trade Com¬ 
mission did not construe the Federal Trade Commission 
Act as giving jurisdiction over certain intrastate transac- 

6 Section 4 (e) is former Section 4 (d) of the Federal Water Power Act. 
Sections 10 (c), 10 (e) and 10 (g) had the same subsection numbers in the 
earlier law. 
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tions, it cannot now change its position and assert snch 
authority. There Mr. Justice Frankfurter said (at p. 
352): 

“But just as established practice may shed light on 
the existence of power conveyed by general statutory 
language, so the want of assertion of power by those 
who presumably would be alert to exercise it, is equally 
significant in determining whether such power was ac¬ 
tually conferred 

Again in Federal Power Commission v. Panhandle East¬ 
ern Pipe Line Co., 337 U. S. 498 (1949) reaffirming this rule, 
Mr. Justice Reed directly cited the Bunte Bros, case in 
support of the following statement: 

“Thus for over ten years the Commission has never 
claimed the right to regulate dealings in gas acreage. 
Failure to use such an important power for so long a 
time indicates to us that the Commission did not be¬ 
lieve the power existed .’’ (p. 513) 

and held that the Natural Gas Act did not confer such au¬ 
thority upon the Federal Power Commission. 

Further, while Title II of the Public Utility Act added 
“numerous qualifying amendments to the Act of 1920”, 7 
and Section 4 (e) itself was amended in certain respects 
not material to the issue here, no alteration was made in 
the particulars of the language of Section 4 (e), with which 
we are concerned, and Sections 10 (c), 10 (e) and 10 (g) 
remain unchanged. Hence the essential language on which 
the authority of the Commission to impose conditions rests 
was reenacted in the same words. 8 

It is submitted that the action of the Commission, in de¬ 
viating from and enlarging upon the policies and standards 

7 15th Annual Report of the FPC (1935) p. 1. 

8 See New York, N. H. & H. R. R. v. Interstate Commerce Commission, 200 
U. S. 361, 401-402 (1906); Copper Qneen Mining Co. v. Arizona Board, 206 
U. S. 474, 479 (1907); McCaughn v. Hershey Chocolate Co., 283 U. S. 489, 
492 (1931). 
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established by the Congress, at the request of the Secretary 
. of the Interior, constitutes administrative legislation and 
is void and of no effect, in violation of, and prohibited by, 
Section 1 of Article I of the Constitution of the United 
States. 1 ; ' 

As the Supreme Court has said, with respect to the 
parallel situation of the promulgation of administrative 
regulations, in Miller v. United States, 294 U. S. 435, 439 
(1935): 

“It is not, in the sense of the statute, a regulation 
at all, but legislation. * • * This is beyond adminis¬ 
trative power. The only authority conferred, or which 
could be conferred, by the statute is to make regula¬ 
tions to carry out the purposes of the act—not to 
amend it.” 

And again in Manhattan General Equipment Co. v. Com¬ 
missioner of Internal Revenue, 297 U. S. 129, 134 (1936): 

“The power of an administrative officer or board to 
administer a federal statute and to prescribe rules and 
regulations to that end is not the power to make law— 
for no such power can be delegated by Congress—but 
the power to adopt regulations to carry into effect the 
will of Congress as expressed by the statute. A regu¬ 
lation which does not do this, but operates to create a 
rule out of harmony with the statute, is a mere nul¬ 
lity.”* 

m. 

The conditions and requirements imposed by Paragraph 
(F) of the Commission’s order are arbitrary and un¬ 
reasonable and therefore void. 

By endeavoring to impose the conditions contained in 
Paragraph (F) of the orders here under review, the Com¬ 
mission seeks to write into Petitioner’s license require- 

® See also Stark v. Wickard, 321 U. S. 288, 309 (1944); United States v. 
Carolina Carriers Corp., 315 U. S. 475, 489 (1942); Lynch v. Tilden Produce 
Co., 265 U. S. 315, 321 (1924); International Bailway Co. v. Davidson, 257 
U. 8. 506, 514 (1922); Morrill v. Jones, 106 U. S. 466, 467 (1882). 
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ments, wholly unrelated to, and inconsistent with, the pur¬ 
poses of the Act, and regardless of the will and intent of 
Congress as set forth in the Act. 

What are these terms and conditions? 

(F) (1) would require Petitioner, at the request of the 
Secretary of the Interior, to convert the two lines 
in question from 138,000 volts to 230,000 volts, for 
the exclusive benefit of the government’s power 
systems, and without regard to its effect on Peti¬ 
tioner’s own requirements and public utility oper¬ 
ations, and in violation of Section 202(b) of the 
Act which provides: 

“That the Commission shall have r*o authority 
to compel the enlargement of generating facili¬ 
ties • • • 

(F) (2) would require Petitioner to permit the United 
States to connect any of its transmission facilities 
with said high-voltage lines at any point, and at as 
many points, as it desired, regardless of the effect 
thereof upon the functioning of the Company’s 
own system, and its utilization of its own lines for 
its own needs and purposes, thereby endangering 
the operating reliability of said lines and the func¬ 
tion and purpose for which Petitioner constructed 
them, at a cost of approximately $3,400,000. 

(F) (3) would give the United States the right to trans¬ 
mit energy over Petitioner’s lines to preference 
customers of the United States—thus forcing the 
Company to become a carrier for government 
power to be sold in competition with the Company 
and using the Company r s own facilities for such 
purpose —“in such amounts as will not unreason¬ 
ably interfere with the licensee’s use of said 



23 


lines.” In addition to being forced to assume 
common carrier status, Petitioner must further 
submit to interference with its own needs, and use 
of its own facilities, in performing its obligations 
as a public utility. “Unreasonably interfere” is 
an obviously loose phrase susceptible of conflict¬ 
ing interpretations, provocative of dispute and the 
likelihood of litigation. Can such requirements be 
said to be within the scope of the Act, passed to 
encourage investment by utilities and to protect 
such investment under the standards which the 
Act itself provides? 

(F) (6) would require Petitioner to transmit power for the' 
government, even prior to and in the absence of 
agreement on the terms therefor, upon cost ar¬ 
rangements which are indefinite and uncertain, 
and which Petitioner submits will leave this Court 
also in considerable interpretative doubt. 

(F) (8) would prevent Petitioner from withdrawing capac¬ 
ity as needed by its customers, except upon an ex¬ 
cessive and unreasonable notice period of two 
years, thus rendering Petitioner’s investment use¬ 
less for the service of its own customers during 
such period. What are Petitioner’s customers to 
do in the meantime? Is Petitioner to be required 
to construct additional lines, otherwise unneces¬ 
sary, in order to perform its duties as a public 
utility imposed upon it by law, including the very 
Act which is administered by the Commission? 

(F) (9) would work a clear violation of Section 6 of the 
Act, providing for licenses having a fixed term, 
and specifically setting forth the sole conditions 
for the revocation, alteration and cancellation 
thereof. Section 6 specifically provides that “Li¬ 
censes may be revoked only for the reasons and in 
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the manner prescribed under the provisions of 
this Act , and may be altered or surrendered only 
upon mutual agreement between the licensee and 
the Commission .” Paragraph (F) (9), however, 
offers only a license -which is not a license, being 
subject to alteration or partial revocation upon 
the happening of some future event, or unknown 
conditions subsequent, and requiring Petitioner to 
agree in advance to partial surrender of its license 
rights. This is not only a violation of Petitioner’s 
rights under Section 6 of the Act (see United States 
v. Colorado Power Co., 240 F. 217 (D. Colo., 1916) 
and Campbell v. Galeno Chemical Co., 281 U. S. 
599, 610 (1930)), on an ex post facto basis, but 
an attempted abdication by the Commission of its 
licensing powers and its jurisdiction over licensed 
project property under the Act. Once property 
becomes subject to license as a part of a “proj¬ 
ect,” the intent of the Act is clear that it shall re¬ 
main so, and not later be removed from under the 
license and the jurisdiction of the Commission, to 
be turned over to the jurisdiction of some other 
agency, and the license rights of Petitioner thus 
abrogated. 

As we have pointed out above all of the conditions con¬ 
tained in Paragraph (F) were conceived and proposed by 
the Secretary of the Interior and not by the Commission. 
The authority to include such conditions in transmission 
line licenses under the Act derives solely from Section 4 (e), 
which contains its own limitation that such conditions must 
be “necessary for the adequate protection and utilization” 
of the reservations of the United States involved. 

Careful analysis of the Act reveals no other provision 
which could be construed in any way as authorizing the 
inclusion of such conditions with respect to a license of the 
type here in question. Nor can this be attributed to any 
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oversight on the part of Congress because the statute is 
replete with references as to the specific authority of the 
Commission and the various Executive Departments in par¬ 
ticular situations. 

For example, Section 10(e) provides that when licenses 
are issued involving the use of dams or other structures 
owned by the United States in reclamation projects, they 
shall be 1 ‘subject to the approval of the Secretary of the 
Interior”. Section 18 provides that the Commission shall 
require the construction by a licensee at its own expense of 
“such lights and signals as may be directed by the Secre¬ 
tary of War and such fishways as may be prescribed by 
the Secretary of Commerce”. Section 24 provides that the 
Secretary of the Interior shall declare lands reserved for 
power sites open to location and entry following appro¬ 
priate action by the Federal Power Commission. 

Section 10(e), above, is of particular interest as the ap¬ 
proval of the Secretary of the Interior is limited specifically 
to situations “involving the use of government dams or 
other structures owned by the United States”. No such 
structures are involved or to be used in cormection with 
any part of the Bliss Project , or any of its facilities, under 
license here. 

i 

Even a casual reading of the conditions set out in Para¬ 
graph (F) shows very clearly they have nothing to do with 
the “protection” or “utilization” of the reservations (i.e., 
Reclamation withdrawals) here involved. On the other 
hand, it is patent that the real purpose for which such con¬ 
ditions were designed and requested by the Secretary is the 
implementation of the public power policies of the Depart¬ 
ment of the Interior. Such conditions relate solely to the 
conversation of the Petitioner’s 138 kv transmission lines 
to a voltage of 230 kv, “upon the request of the Secretary 
of the Interior”; the coerced assent of the Petitioner to the 
interconnection of such lines with transmission facilities of 
the United States; the conveyance of public power over such 
lines, to the exclusion of the owner’s use of the full capacity 
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thereof, and in direct competition with the sale by Peti¬ 
tioner of energy generated in its own plants. 

If any doubt could possibly exist as to the purpose of 
such conditions, it is completely dispelled by the words of 
the Secretary of the Interior in his report to the Commis¬ 
sion of August 10,1949 (Jt. Ap. 24) that: 

“The Department has, for some time, been vitally 
interested in and concerned with the supply of power 
in the southern part of the State of Idaho. The Fed¬ 
eral Government has hydroelectric projects in the area, 
and other Federal projects are either under con¬ 
struction or have been authorized to be constructed. 
Prior to the time when the Idaho Power Company ap¬ 
plied for a pre-construction permit to erect the trans¬ 
mission line over the public lands, the Bureau of Recla¬ 
mation and the Bonneville Power Administration made 
and submitted a joint report * * * . In this report the 
two agencies of the Department proposed that the 
United States construct, own , and operate a transmis¬ 
sion line which would connect the eastern and western 
parts of the southern Idaho region. * * * ” 

In contrast to the conditions in Paragraph (F), as 
proposed by the Secretary, the Commission’s Order, par¬ 
ticularly Paragraphs (B) (4), (5), (9) and (10) (Jt. Ap. 
47), contains a number of customary and appropriate 
“conservation” conditions. No argument is raised with 
respect to these latter conditions as they are reasonably re¬ 
lated to the use of the federal lands involved and are in con¬ 
formity with the purposes of the Act. 

It therefore follows that the only basis for the inclusion 
of such conditions, is that 27.4 miles of two transmission 
lines, of a total length of 189 miles, cross reservations of 
the United States. The attempt to exercise domination over 
the entire length of the two lines by reason of Section 4(e) 
permitting the inclusion of conditions for the protection and 
utilization of reservations is patently absurd and uncon¬ 
scionable. 
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In numerous cases the Supreme Court has set aside un¬ 
reasonable agency requirements which have not kept within 
the bounds of legislative delegation, or which were arbi¬ 
trary and not reasonably directed to the accomplishment of 
the purposes of the statute under which they were made. 
As Mr. Justice Brandeis stated in International Railway 
Co. v. Davidson, 257 U. S. 506, 514, supra, “A regu¬ 
lation to be valid must be reasonable and must be consis¬ 
tent with law.” See also Manhattan, General Equipment 
Co. v. Commissioner of Internal Revenue, 297 U. S. 129,135, 
and Campbell v. Galeno Chemical Co., 281 U. S. 599, 610, 
supra. 

Paragraph (F), here complained of, “is manifestly an 
attempt to put into the body of the statute a limitation 
which Congress did not think it necessary to prescribe”, 
Morrill v. Jones, 106 U. S. 466, 467, supra, and as in the 
case of United States v. Colorado Power Co., 240 Fed. 217, 
221, supra, relating to the authority of the Secretary of the 
Interior under an earlier statute, “Congress did not mani¬ 
fest any intent to give the Secretary the right and power to 
acquire for complainant an interest, directly or indirectly, 
in defendant’s plant or business, # # 

Finally, it is not here to be presumed that the Commission 
would not have authorized the license without including the 
requirements of Paragraph (F). It has so issued licenses 
for transmission lines throughout the 30 years of its exis¬ 
tence, and never before have requirements even remotely 
resembling those here contested been included in any li¬ 
cense. Furthermore, the Commission’s Order of October 13, 
1949, makes clear that Paragraph (F) was not con¬ 
ceived by the Commission, but was inserted at the instance 
and request of the Secretary of the Interior. In consequence 
the Commission’s order will still stand as a valid and com- 
pleternstrument under the statute authorizing its issuance, 
although it be modified by striking therefrom the provi¬ 
sions of Paragraph (F). 
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IV. 

The action of the Commission deprives Petitioner of its 
property rights without due process of law or just compen¬ 
sation in contravention of the Fifth Amendment to the 
Constitution of the United States. 

The essential practical effect of Paragraph (F) of the 
Order here under review is to force Petitioner to become a 
common carrier of electricity without its consent. The fact 
that it acts in that capacity for only one person, the Fed¬ 
eral Government, is of no importance because one such rela¬ 
tionship takes it out of the category of a person transport¬ 
ing only its own property, and the absence of a contractual 
basis obviously removes it from the class of contract car¬ 
riers. 

This was substantially the situation in the case of Frost 
Trucking Co. v. Railroad Com?nission of California , 271 
U. S. 583 (1926). There the California Supreme Court 
construed a state statute as requiring private contract 
motor carriers to obtain a certificate of convenience and 
necessity as a common carrier, as a condition precedent to 
the use of the state highways. It was contended that, as 
applied to private carriers, “the Act has the effect of trans¬ 
forming them into public carriers by legislative fiat.” The 
same result would be accomplished here by “administrative 
fiat”, without legislative authorization of any sort. The 
opinion of the Court stated at pp. 592-594: 

“That, consistently with the due process clause of 
the Fourteenth Amendment, a private carrier carmot 
be converted against his ivill into, a common carrier by 
mere legislative command, is a rule not open to doubt 
and is not brought into question here. * * * The naked 
question which we have to determine, therefore, is 
whether the state may bring about the same result by 
imposing the unconstitutional requirement as a condi¬ 
tion precedent to the enjoyment of a privilege * * *. 

• • • 
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“If so, constitutional guaranties, so carefully safe¬ 
guarded against direct assault, are open to destruction 
by the indirect but no less effective process of requir¬ 
ing a surrender, which, though, in form voluntary, in 
fact lacks none of the elements of compulsion. * * * 
In reality, the carrier is given no choice, except a choice 
between the rock and the whirlpool, —an option to fore¬ 
go a privilege which may be vital to his livelihood or 
submit to a requirement which may constitute an in¬ 
tolerable burden. * * * 

“If the state may compel the surrender of one con¬ 
stitutional right as a condition of its favor, it may, 
in like manner, compel a surrender of all. It is incon¬ 
ceivable that guaranties embedded in the Constitution 
of the United States may thus be manipulated out of ex¬ 
istence.” 10 

Even of greater importance, perhaps, with respect to the 
issue here is that the precise question arose in the course of 
the hearings on the Wheeler-Rayburn Bill which became the 
Public Utility Act of 1935, and which added Part II (in¬ 
cluding Section 202) of the Federal Power Act. Both bills 
(S. 1725 and H. R. 5423, 74th Cong., 1st Sess.), originally 
contained, as Section 202 (a), the following provision: 

“It shall be the duty of every public utility to fur¬ 
nish energy to, exchange energy with, and transmit 
energy for any person upon reasonable request there¬ 
for; and to furnish and maintain such services and fa¬ 
cilities as shall promote the safety, comfort, and con¬ 
venience of all its customers, employees, and the pub¬ 
lic, and shall be in all respects adequate, efficient, and 
reasonable.” 

This section of the bill was characterized by one of 
its draftsmen as “the subsection that makes these util¬ 
ities common carriers of electric energy.” (Hearings 
before House Committee on Interstate and Foreign Com¬ 
merce on H. R. 5423, 74th Cong., 1st Sess., p. 531). In the 
original bills what is today Section 202(b) of the Federal 

10 See also Stephenson v. Binford, 287 U. S. 251, 267 (1932), and Con¬ 
tinental Baking Co. v. Woodring, 286 U. S. 352, 364 (1931). 
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Power Act appeared in substantially different form, as Sec¬ 
tion 203(b), as the following parallel columns indicate: 


Section 202(b) of Federal 
Power Act 

Whenever the Commission, 
upon application of any 
State commission or of any 
person engaged in the trans¬ 
mission or sale of electric 
energy, and after notice to 
each State commission and 
public utility affected and 
after opportunity for hear¬ 
ing, finds such action neces¬ 
sary or appropriate in the 
public interest it may by or¬ 
der direct a public utility 
(if the Commission finds that 
no undue burden will be 
placed upon such public util¬ 
ity thereby) to establish phy¬ 
sical connection of its trans¬ 
mission facilities with the fa¬ 
cilities of one or more other 
persons engaged in the 
transmission or sale of elec¬ 
tric energy, to sell energy to 
or exchange energy with 
such persons: Provided, 
That the Commission shall 
have no authority to compel 
the enlargement of generat¬ 
ing facilities for such pur¬ 
poses, nor to compel such 
public utility to sell or ex¬ 
change energy when to do so 
would impair its ability to 
render adequate service to 
its customers. The Commis¬ 
sion may prescribe the terms 
and conditions of the ar¬ 
rangement to be made be- 


Section 203(b) of H. R. 5423 
Whenever the Commission 


after notice 


and opportunity for hearing 
finds such action necessary 
or desirable in the public in¬ 
terest, it may by order direct 
a public utility 
to make additions, exten¬ 
sions, repairs, ox improve¬ 
ments to or changes in its fa¬ 
cilities, to establish physical 
connection with the facilities 
of one or more persons, to 
permit the use of its facili¬ 
ties by one or more other 
persons, or to utilize the fa¬ 
cilities of, sell energy to, 
purchase energy from, trans¬ 
mit energy for, or exchange 
energy with, one or more 
other persons. Where any 
such order affects two or 
more persons, 


the Commission may pre¬ 
scribe the terms and condi¬ 
tions of the arrangement to 
be made between such per- 
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tween the persons affected sons, including the appor- 
by any such order, including tionment of cost between 
the apportionment of cost be- them and the compensation 
tween them and the compen- or reimbursement reason- 
sation or reimbursement rea- ably due to any of them, 
sonably due to any of them. 

These provisions of Section 203(b) of the proposed bill 
were also characterized as being “the common carrier prin¬ 
ciple that is written into that law” (ibid. p. 533). However, 
all of such common carrier aspects embodied in the original 
Wheeler-Rayburn bills were completely eliminated upon 
the enactment of the statute in its final form (Section 202 
of the Federal Power Act) as the final Senate Committee 
Report states (Senate Report No. 621 to accompany S. 
2796, 74th Cong., 1st Sess., May 13, 1935, p. 19): 

“* * * Section 202(a) of S. 1725 imposed upon each 
public utility the duty to furnish energy to, exchange 
energy with and transmit energy for any person upon 
reasonable request. This provision has been elim¬ 
inated , and the other subsections of the old section 202 
which relate to rates have been removed to the general 
rate section (sec. 205). While imposition of these du¬ 
ties may ultimately be found to be desirable, the com¬ 
mittee does not think that they should be included in 
this first exercise of Federal power over electric com¬ 
panies. * * • Furthermore, the provisions of the old 
section 203(b) empowering the Federal Power Commis¬ 
sion to require one utility to permit the use of its facili¬ 
ties by another , or to make extensions or improvements 
have been eliminated; these matters are left to the vol¬ 
untary action of the utilities.” 

This aspect of the legislative history of the Wheeler- 
Rayburn bill, taken in conjunction with the excerpts from 
the Committee testimony and reports, quoted above un¬ 
der Point I, makes abundantly clear that the Congress 
carefully considered and resolved against the granting of 
authority by the Federal Power Act, to the Commission or 
any other agency of the United States, to require the trans- 
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mission of power for any other person, except under speci¬ 
fied war and emergency conditions, and that such prohibi¬ 
tion applied most particularly against power generated in 
publicly owned plants. 

The issue at bar, therefore, stripped to its essentials, be¬ 
comes an obvious attempt to accomplish, by the indirection 
of imposed conditions, that which was specifically denied 
by Congress 15 years before. We must therefore apply the 
rule recently laid down in Colgate-Palmolive-Peet Co. v. 
National Labor Relations Board, 338 U. S. 355, 364 (1949) 
that administrative action taken “to achieve that which 
Congress refused to enact into . law cannot be sustained 77 ; 
and, as the Supreme Court stated some years before, with 
respect to the action of an official of the Department of the 
Interior, in Williamson v. United States, 207 U. S. 425, 461 
(1908): 

“It remains only to consider whether it was within 
the power of the Commissioner of the General Land 
Office to enact rules and regulations by which an entry- 
man would be compelled to do that * * * which the act 
of Congress must be considered as having expressly ex¬ 
cluded * * # this power must in the nature of 
things be construed as authorizing the Commissioner 
of the General Land Office to adopt rules and regula¬ 
tions for the enforcement of the statute, and cannot be 
held to have authorized him, by such an exercise of 
power, to virtually adopt rules and regulations destruc¬ 
tive of rights which Congress had conferred 77 

CONCLUSION. 

It is respectfully contended that on the basis of the fore¬ 
going this Court should enter its judgment and decree modi¬ 
fying said orders of the Commission of October 13,1949 and 
January 18,1950 so as to delete Paragraph (F), including 
subparagraphs (1) to (10) inclusive, thereof, and that such 
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other and further proceedings and relief be had as this 
Court may deem proper. 

Respectfully submitted, 

A. C. Inman, 

1220 Idaho Street, 

Boise, Idaho. 

Harry A. Poth, Jr. 

Reid & Priest, 

1518 K Street, N. W., 
Washington 5, D. C. 
Attorneys for Petitioner. 


June 15,1950. 
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APPENDIX. 


Pertinent Excerpts from the Federal Power Act. 

Sec.. 3. The words defined in this section shall have the 
following meanings for purposes of this Act, to wit: 

.. 

(11) “project” means complete unit of improvement or 
development, consisting of a power house, all water con¬ 
duits, all dams and appurtenant works and structures (in¬ 
cluding navigation structures) which are a part of said 
unit, and all storage, diverting, or forebay reservoirs di¬ 
rectly connected therewith, the primary line or lines trans¬ 
mitting power therefrom to the point of junction with the 
distribution system or with the interconnected primary 
transmission system, all miscellaneous structures used and 
useful in connection with said unit or any part thereof, and 
all water-rights, rights-of-way, ditches, dams, reservoirs, 
lands, or interest in lands the use and occupancy of which 
are necessary or appropriate in the maintenance and opera¬ 
tion of such unit; 

Sec. 4. The Commission is hereby authorized and em¬ 
powered— 

• ••••••••• 

(e) To issue licenses to citizens of the United States, or 
to any association of such citizens, or to any corporation 
organized under the laws of the United States or any State 
thereof, or to any State or municipality for the purpose of 
constructing, operating, and maintaining dams, water con¬ 
duits, reservoirs, power houses, transmission lines, or other 
project works necessary or convenient for the development 
and improvement of navigation and for the development, 
transmission, and utilization of power across, along, from 
or in any of the streams or other bodies of water over 
which Congress has jurisdiction under its authority to reg¬ 
ulate commerce with foreign nations and among the several 
States, or upon any part of the public lands and reserva¬ 
tions of the United States (including the Territories), or 
for the purpose of utilizing the surplus water or water 



35 


powfcr from any Government dam, except as herein pro¬ 
vided: Provided, That licenses shall be issued within any 
reservation only after a finding by the Commission that the 
license will not interfere or be inconsistent with the pur¬ 
pose for which such reservation was created or acquired, 
and shall be subject to and contain such conditions as the 
Secretary of the department under whose supervision 
such reservation falls shall deem necessary for the ade¬ 
quate protection and utilization of such reservation: Pro¬ 
vided' further, That no license affecting the navigable 
capacity of any navigable waters of the United States 
shall be issued until the plans of the dam or other struc¬ 
tures affecting navigation have been approved by the 
Chief of Engineers and the Secretary of War. Whenever 
the contemplated improvement is, in the judgment of the 
Commission, desirable and justified in the public interest 
for the purpose of improving or developing a waterway or 
waterways for the use or benefit of interstate or foreign 
commerce, a finding to that effect shall be made by the Com¬ 
mission and shall become a part of the records of the Com¬ 
mission: Provided further, That in case the Commission 
shall find that any Government dam may be advantageously 
used by the United States for public purposes in addition to 
navigation, no license therefor shall be issued until two 
years after it shall have reported to Congress the facts 
and conditions relating thereto, except that this provision 
shall not apply to any Government dam constructed prior 
to June 10, 1920: And provided further, That upon the 
filing of any application for a license which has not been 
preceded by a preliminary permit under subsection (f) of 
this section, notice shall be given and published as required 
by the proviso of said subsection. 

• ••••••••• 

Sec. 6. Licenses under this Part shall be issued for a 
period not exceeding fifty years. Each such license shall be 
conditioned upon acceptance by the licensee of all the terms 
and conditions of this Act and such further conditions, if 
any, as the Commission shall prescribe in conformity with 
this Act, which said terms and conditions and the accept¬ 
ance thereof shall be expressed in said license. Licenses 
may be revoked only for the reasons and in the manner pre¬ 
scribed under the provisions of this Act, and may be altered 
or surrendered only upon mutual agreement between the 
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licensee and the Commission after thirty days’ public notice. 
Copies of all licenses issued under the provisions of this 
Part and calling for the payment of annual charges shall 
be deposited with the General Accounting Office, in com¬ 
pliance with section 3743, Revised Statutes, as amended 
(U. S. C., title 41, sec. 20). 

Sec. 10. All licensees issued under this Part shall be 
on the following conditions: 

(c) That the licensee shall maintain the project works in 
a condition of repair adequate for the purposes of naviga¬ 
tion and for the efficient operation of said works in the de¬ 
velopment and transmission of power, shall make all neces¬ 
sary renewals and replacements, shall establish and main¬ 
tain adequate depreciation reserves for such purposes, 
shall so maintain and operate said works as not to impair 
navigation, and shall conform to such rules and regulations 
as the Commission may from time to time prescribe for the 
protection of life, health, and property. Each licensee here¬ 
under shall be liable for all damages occasioned to the prop¬ 
erty of others by the construction, maintenance, or opera¬ 
tion of the project works or of the works appurtenant or 
accessory thereto, constructed under the license, and in no 
event shall the United States be liable therefor. 

• 

(e) That the licensee shall pay to the United States rea¬ 
sonable annual charges in an amount to be fixed by the 
Commission for the purpose of reimbursing the United 
States for the costs of the administration of this Part; for 
recompensing it for the use, occupancy, and enjoyment of 
its lands or other property; and for the expropriation to 
the Government of excessive profits until the respective 
States shall make provision for preventing excessive profits 
or for the expropriation thereof to themselves, or until the 
period of amortization as herein provided is reached, and 
in fixing such charges the Commission shall seek to avoid 
increasing the price to the consumers of power by such 
charges, and any such charges may be adjusted from time 
to time by the Commission as conditions may require: Pro - 
videdy That when licenses are issued involving the use of 
Government dams or other structures owned by the United 
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States or tribal lands embraced within Indian reservations 
the Commission shall, subject to the approval of the Sec¬ 
retary of the Interior in the case of such dams or structures 
in reclamation projects and, in the case of such tribal lands, 
subject to the approval of the Indian tribe having juris¬ 
diction of such lands as provided in section 16 of the Act 
of June 18, 1934 (48 Stat. 984), fix a reasonable annual 
charge for the use thereof, and such charges may with like 
approval be readjusted by the Commission at the end of 
twenty years after the project is available for service and 
at periods of not less than ten years thereafter upon notice 
and opportunity for hearing: Provided further , That li¬ 
censes for the development, transmission, or distribution of 
power by States or municipalities shall be issued and en¬ 
joyed without charge to the extent such power is sold to the 
public without profit or is used by such State or municipal¬ 
ity for State or municipal purposes, except that as to proj¬ 
ects constructed or to be constructed by States or munici¬ 
palities primarily designed to provide or improve naviga¬ 
tion, licenses therefor shall be issued without charge; and 
that licenses for the development, transmission, or distribu¬ 
tion of power for domestic, mining, or other beneficial use 
in projects of not more than one hundred horsepower in¬ 
stalled capacity may be issued without charge, except on 
tribal lands within Indian reservations; but in no case shall 
a license be issued free of charge for the development and 
utilization of power created by any Government dam and 
that the amount charged therefor in any license shall be 
such as determined by the Commission. In the event an 
overpayment of any charge due under this section shall be 
made by a licensee, the Commission is authorized to allow 
a credit for such overpayment when charges are due for 
any subsequent period. 

• ••••••••• 

(g) Such other conditions not inconsistent with the pro¬ 
visions of this Act as the Commission may require. 

• ••*••#••• 

Sec. 18. The Commission shall require the construction, 
maintenance, and operation by a licensee at its own expense 
of such lights and signals as may be directed by the Secre¬ 
tary of War, and such fishways as may be prescribed by the 
Secretary of Commerce. The operation of any navigation 
facilities which may be constructed as a part of or in con- 
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nection with any dam or diversion structure built under 
the provisions of this Act, whether at the expense of a li¬ 
censee hereunder or of the United States, shall at all times 
be controlled by such reasonable rules and regulations in 
the interest of navigation, including the control of the level 
of the pool caused by such dam or diversion structure as 
may be made from time to time by the Secretary of War; 
and for willful failure to comply with any such rule or reg¬ 
ulation such licensee shall be deemed guilty of a misde¬ 
meanor, and upon conviction thereof shall be punished as 
provided in section 316 hereof. 
*••*••*•*• 

Sec. 24. Any lands of the United States included in any 
proposed project under the provisions of this Part shall 
from the date of filing of application therefor be reserved 
from entry, location, or other disposal under the laws of 
the United States until otherwise directed by the Commis¬ 
sion or by Congress. Notice that such application has been 
made, together with the date of filing thereof and a descrip¬ 
tion of the lands of the United States affected thereby, 
shall be filed in the local land office for the district in which 
such lands are located. Whenever the Commission shall 
determine that the value of any lands of the United States 
so applied for, or heretofore or hereafter reserved or clas¬ 
sified as power sites, will not be injured or destroyed for 
the purposes of power development by location, entry, or 
selection under the public land laws, the Secretary of the 
Interior, upon notice of such determination, shall declare 
such lands open to location, entry or selection, for such pur¬ 
pose or purposes and under such restrictions as the Com¬ 
mission may determine, subject to and with a reservation of 
the right of the United States or its permittees or licensees 
to enter upon, occupy, and use any part or all of said lands 
necessary, in the judgment of the Commission, for the pur¬ 
poses of this Part, which right shall be expressly reserved 
in every patent issued for such lands; and no claim or right 
to compensation shall accrue from the occupation or use of 
any of said lands for said purposes. The United States or 
any licensee for any such lands hereunder may enter there¬ 
upon for the purposes of this Part, upon payment of any 
damages to crops, buildings, or other improvements caused 
thereby to the owner thereof, or upon giving a good and suf¬ 
ficient bond to the United States for the use and benefit of 
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the owner to secure the payment of such damages as may 
be determined and fixed in an action brought upon the bond 
in a court of competent jurisdiction, said bond to be in the 
form prescribed by the Commission: Provided, That loca¬ 
tions, entries, selections, or filings heretofore made for 
lands reserved as water-power sites, or in connection with 
water-pow T er development, or electrical transmission may 
proceed to approval or patent under and subject to the limi¬ 
tations and conditions in this section contained: Provided 
further, That before any lands applied for, or heretofore 
or hereafter reserved, or classified as power sites, are de¬ 
clared open to location, entry, or selection by the Secretary 
of the Interior, notice of intention to make such declaration 
shall be given to the Governor of the State within which 
such lands are located, and such State shall have ninety 
days from the date of such notice within which to file, un¬ 
der any statute or regulation applicable thereto, an appli¬ 
cation for the reservation to the State, or any political sub¬ 
division thereof, of any lands required as a right-of-way 
for a public highway or as a source of materials for the 
construction and maintenance of such highways, and a copy 
of such application shall be filed with the Federal Power 
Commission; and any location, entry, or selection of such 
lands, or subsequent patent thereof, shall be subject to any 
rights granted the State pursuant to such application. 

• #******•• 

Sec. 201. (f) No provision in this Part shall apply to, or 
be deemed to include, the United States, a State or any 
political subdivision of a State, or any agency, authority, 
or instrumentality of any one or more of the foregoing, 
or any corporation which is wholly owned, directly or in¬ 
directly, by any one or more of the foregoing, or any officer, 
agent, or employee of any of the foregoing acting as such 
in the course of his official duty, unless such provision 
makes specific reference thereto. 

Sec. 202. (a) For the purpose of assuring an abundant 
supply of electric energy throughout the United States with 
the greatest possible economy and with regard to the 
proper utilization and conservation of natural resources, 
the Commission is empowered and directed to divide the 
country into regional districts for the voluntary intercon¬ 
nection and coordination of facilities for the generation, 
transmission, and sale of electric energy, and it may at any 
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time thereafter, upon its own motion or upon application, 
make such modifications thereof as in its judgment will 
promote the public interest. Each such district shall em¬ 
brace an area which, in the judgment of the Commission, 
can economically be served by such interconnected and co¬ 
ordinated electric facilities. It shall be the duty of the 
Commission to promote and encourage such interconnection 
and coordination within each such district and between such 
districts. Before establishing any such district and fixing 
or modifying the boundaries thereof the Commission shall 
give notice to the State commission of each State situated 
wholly or in part within such district, and shall afford each 
such State commission reasonable opportunity to present 
its views and recommendations, and shall receive and con¬ 
sider such views and recommendations. 

(b) Whenever the Commission, upon application of any 
State commission or of any person engaged in the trans¬ 
mission or sale of electric energy, and after notice to each 
State commission and public utility affected and after op¬ 
portunity for hearing, finds such action necessary or appro¬ 
priate in the public interest it may by order direct a public 
utility (if the Commission finds that no undue burden will 
be placed upon such public utility thereby) to establish 
physical connection of its transmission facilities with the 
facilities of one or more other persons engaged in the trans¬ 
mission or sale of electric energy, to sell energy to or ex¬ 
change energy with such persons: Provided, That the Com¬ 
mission shall have no authority to compel the enlargement 
of generating facilities for such purposes, nor to compel 
such public utility to sell or exchange energy when to do so 
would impair its ability to render adequate service to its 
customers. The Commission may prescribe the terms and 
conditions of the arrangement to be made between the per¬ 
sons affected by any such order, including the apportion¬ 
ment of cost between them and the compensation or reim¬ 
bursement reasonably due to any of them. 

(c) During the continuance of any war in which the 
United States is engaged, or whenever the Commission de¬ 
termines that an emergency exists bv reason of a sudden 
increase in the demand for electric energy, or a shortage 
of electric energy or of facilities for the generation or 
transmission of electric energy, or of fuel or water for 
generating facilities, or other causes, the Commission shall 
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have authority, either upon its own motion or upon com¬ 
plaint, with or without notice, hearing, or report, to require 
by order such temporary connections of facilities and such 
generation, delivery, interchange, or transmission of elec¬ 
tric energy as in its judgment will best meet the emergency 
and serve the public interest. If the parties affected by 
such order fail to agree upon the terms of any arrange¬ 
ment between them in carrying out such order, the Com¬ 
mission, after hearing held either before or after such 
order takes effect, may prescribe by supplemental order 
such terms as it finds to be just and reasonable, including 
the compensation or reimbursement which should be paid 
to or by any such party. 

(d) During the continuance of any emergency requir¬ 
ing immediate action, any person engaged in the transmis¬ 
sion or sale of electric energy and not otherwise subject to 
the jurisdiction of the Commission may make such tem¬ 
porary connections with any public utility subject to the 
jurisdiction of the Commission or may construct such tem¬ 
porary facilities for the transmission of electric energy in 
interstate commerce as may be necessary or appropriate 
to meet such emergency, and shall not become subject to 
the jurisdiction of the Commission by reason of such tem¬ 
porary connection or temporary construction: Provided , 
That such temporary connection shall be discontinued or 
such temporary construction removed or otherwise dis¬ 
posed of upon the termination of such emergency: Provided 
further , That upon approval of the Commission permanent 
connections for emergency use only may be made hereunder. 

(e) After six months from the date on which this Part 
takes effect, no person shall transmit any electric energy 
from the United States to a foreign country without first 
having secured an order of the Commission authorizing it 
to do so. The Commission shall issue such order upon ap¬ 
plication unless, after opportunity for hearing, it finds that 
Hie proposed transmission would impair the sufficiency of 
electric supply within the United States or would impede 
or tend to impede the coordination in the public interest of 
facilities subject to the jurisdiction of the Commission. The 
Commission may by its order grant such application in 
whole or in part, with such modifications and upon such 
terms and conditions as the Commission may find necessary 
or appropriate, and may from time to time, after oppor- 
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tunity for hearing and for good cause shown, make such 
supplemental orders in the premises as it may find neces¬ 
sary or appropriate. 

Sec. 313. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis¬ 
sion in a proceeding under this Act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set 
forth specifically the ground or grounds upon which such 
application is based. Upon such application the Commis¬ 
sion shall have power to grant or deny rehearing or to 
abrogate or modify its order without further hearing. Un¬ 
less the Commission acts upon the application for rehear¬ 
ing within thirty days after it is filed, such application 
may be deemed to have been denied. No proceeding to re¬ 
view any order of the Commission shall be brought by any 
person unless such person shall have made application to 
the Commission for a rehearing thereon. 

(b) Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding 
mav obtain a review of such order in the Circuit Court 
of Appeals of the United States for any circuit wherein the 
licensee or public utility to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a writ¬ 
ten petition praying that the order of the Commission be 
modified or set aside in whole or in part. A copy of such 
petition shall forthwith be served upon any member of the 
Commission and thereupon the Commission shall certify 
and file with the court a transcript of the record upon 
which the order complained of was entered. Upon the filing 
of such transcript such court shall have exclusive jurisdic¬ 
tion to affirm, modify, or set aside such order in whole or in 
part. No objection to the order of the Commission shall 
be considered by the court unless such objection shall have 
been urged before the Commission in the application for 
rehearing unless there is reasonable ground for failure so 
to do. The finding of the Commission as to the facts, if 
supported by substantial evidence, shall be conclusive. If 
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any party shall apply to the court for leave to adduce addi¬ 
tional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that 
there were reasonable grounds for failure to adduce such 
evidence in the proceedings before the Commission, the 
court may order such additional evidence to be taken be¬ 
fore the Commission and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to 
the court may seem proper. The Commission may modify 
its findings as to the facts by reason of the additional evi¬ 
dence so taken, and it shall file with the court such modified 
or new findings which, if supported by substantial evidence, 
shall be conclusive, and its recommendation, if any, for the 
modification or setting aside of the original order. The 
judgment and decree of the court, affirming, modifying, or 
setting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the Su¬ 
preme Court of the United States upon certiorari or cer¬ 
tification as provided in sections 239 and 240 of the Judi¬ 
cial Code, as amended (U. S. C., title 28, secs. 346 and 347). 

(c) The filing of an application for rehearing under sub¬ 
section (a) shall not, unless specifically ordered by the Com¬ 
mission, operate as a stay of the Commission’s order. The 
commencement of proceedings under subsection (b) of this 
section shall not, unless specifically ordered by the court, 
operate as a stay of the Commission’s order. 




BRIEF FOR RESPONDENT 


®ntte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,530 

Idaho Power Company, petitioner 

v. 

Federal Power Commission, respondent 


ON PETITION TO REVIEW ORDERS OF TEE FEDERAL POWER 

COMMISSION 


BRADFORD ROSS, 

General Counsel. 
WILLARD W. GATCHELL, 

Assistant General Counsel. 

JOHN C. MASON, 

Attorney, 

Counsel for Respondent, 
Federal Power Commission, Washington, D. C. 


United States Court of Appcvic 

For the 

District of Columbia Circuit 

FILED SEP 111950 






QUESTIONS PBESENTED 


In the opinion of Respondent, the questions are: 

I. Whether the Commission has authority under the Fed¬ 
eral Power Act to'require in a license for Petitioner’s project on 
public and reserved lands of the United States, the conditions 
contained in Paragraph (F) of the Commission’s orders under 
review here. 

II. Whether the conditions in question are reasonable con¬ 
ditions when imposed in a license for the Petitioner’s project. 
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counterstatement of the case 

The Petitioner, Idaho Power Company, seeks review under 
Section 313 (b) of the Federal Power Act 1 (49 Stat. 847, 16 
U. S. C. 791a, et seq.) and under Section 10 of the Administra¬ 
tive Procedure Act (60 Stat. 243,5 U. S. C. 1009) of the orders 
of the Federal Power Commission dated October 13, 1949 (Jt. 
App. 41) and January 18,1950 (Jt’ App. 61) insofar as certain 
conditions are thereby imposed with respect to two transmis¬ 
sion lines leading from a hydroelectric power plant. 

The two orders authorize the issuance of a license under 
Part I of the Federal Power Act to Idaho Power Company for 
the construction, operation and maintenance of a hydroelec¬ 
tric power development (Bliss plant) on and along the Snake 

1 Relevant portions of the Federal Power Act are printed in the Appendix 
to Petitioner’s brief, but copies of the complete text will be furnished to the 
Clerk of the Court. 


( 1 ) 
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River, Idaho, including two primary transmission lines extend¬ 
ing from the project hydroelectric generating plant to substa¬ 
tions near Boise and American Falls, Idaho, respectively 
(Project No. 1975). The project, including transmission lines, 
is located in part upon lands of the United States and for that 
reason the project is subject to license under the provisions of 
the Federal Power Act. 

The facts are substantially as set forth by Petitioner in its 
brief at pages 2 to 6, except that the Petitioner’s summary of 
the conditions which are the subject of this proceeding (Jt. 
App. 50-53, 63-64) omits some of the pertinent and material 
parts of those conditions. The full import of the conditions 
may be obtained only from consideration of the conditions in 
connection with the questions raised. 

No formal hearing was held during any step in the pro¬ 
ceedings before the Commission, although opportunity for such 
formal hearing was given to the Petitioner (Jt. App. 61). Fur¬ 
thermore, the Petitioner modified its petition for rehearing on 
the Commission’s order of October 13,1949, by deleting there¬ 
from the allegation that such order was not “supported or 
justified by any evidence, or by any relevant finding or reason 
therefor contained in said order or otherwise” (Jt. App. 59). 
Consequently, the Petitioner is not here raising any question 
as to the findings of the Commission in support of its orders 
or as to any recitations in those orders. The questions raised 
are purely legal and relate to the authority, validity and rea¬ 
sonableness of certain conditions. 

SUMMARY OF ARGUMENT 

The requirement imposed by the conditions to which the 
Petitioner objects is that the excess capacity, if any, of two 
transmission lines which are a part of the Bliss Project licensed 
under Part I of the Federal Power Act shall be made available 
to the United States upon proper payment by the United States 
to the Petitioner and pursuant to workable arrangements. 
Such a requirement is within the constitutional and statutory 
authority of the Commission and has been found by it to be 
necessary in order to carry out a comprehensive plan of devel- 
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opment of the water-power resources of the region within which 
the Bliss Project is constructed. 

The Bliss Project, being on lands of the United States, can 
be lawfully operated and maintained only under the authority 
of Congress and subject to such conditions as Congress may 
impose. By enactment of Part I of the Federal Power Act, 
Congress provided a method for authorizing such projects and 
gave authority to the Commission to grant such authorizations 
in the form of licenses to be conditioned according to the pro¬ 
visions of the Act. The contested conditions involved here 
are authorized by that provision of the Act (Section 10 (a)) 
which requires that a license be issued only for projects which 
are best adapted to a comprehensive plan of development for 
all public purposes and by Section 10 (g) which authorizes the 
Commission to impose “Such other conditions not inconsistent 
with the provisions of this Act as the Commission may require.” 

The Commission may reserve the Bliss site for development 
by the United States by finding that, in its judgment, the 
United States should develop this site (Section 7 (b)) or, as 
the Commission did here, it may authorize development of the 
site by a private company upon the conditions imposed by its 
orders, including the contested conditions, if it finds that the 
license as so conditioned will provide for comprehensive devel¬ 
opment. The Commission, however, made the latter finding 
and that finding has not been questioned by the Petitioner. 

It having been established that the Commission has au¬ 
thority under the Act to impose the contested conditions, the 
fact that similar conditions have not previously been imposed 
in any other license is not material here. 

No arbitrary or unreasonable action has been required of the 
Petitioner at this time, and if at a later time an order of the 
Commisison, pursuant to the contested conditions, is unaccept¬ 
able to the Petitioner, it may then test in court the reasonable¬ 
ness of that order. It is not unreasonable, however, to provide, 
as set forth in the conditions, that the Petitioner shall enter into 
an agreement with an agency of the United States to permit the 
latter to use, at the expense of the United States and with 
proper payment to the Petitioner, such capacity of the trans¬ 
mission lines as may then be in excess of the Petitioner’s needs. 



4 


The provisions of Part II of the Federal Power Act, relating 
to the regulation of the interstate transmission and sale of 
electric energy and the companies engaged therein, do not pro¬ 
hibit the protested conditions and, in fact, have no effect on 
or relation to the provisions of Part I of the Act under which 
the Commission imposed the conditions here in question. 
Likewise, the legislative history of Part II of the Act does not 
support the proposition that the provisions of Part II of the 
Act prohibit the imposition of the protested conditions under 
the authority of Part I of the Act. 

ABGTTMENT 

L The conditions objected to by the Petitioner are within the 

constitutional and statutory authority of the Commission 

The Petitioner objects to the conditions prescribed in Para¬ 
graph (F) (Jt. App. 50-53) of the order adopted by the Com¬ 
mission on October 13, 1949, as license terms relating to two 
transmission lines leading from the Bliss plant, as modified by 
the order of January 18,1950 (Jt. App. 63-64). 

The Petitioner argues (Br. 11) that both the text and legis¬ 
lative history of the Federal Power Act establish that the Com¬ 
mission has no authority to impose the conditions here in¬ 
volved, on any basis, with respect to transmission lines crossing 
either public lands or reservations of the United States. In 
its concluding argument (Br. 28) the Petitioner says that the 
action of the Commission deprives it of its property rights 
without due process of law or just compensation in contraven¬ 
tion of the Fifth Amendment to the Constitution of the United 
States. This due process argument may inferentially relate 
to the constitutionality of the conditions, although the Peti¬ 
tioner does not directly challenge the power of Congress to 
authorize its agent to impose the questioned conditions but 
limits itself to a discussion of the statute under which the 
Commission acted. 

The two transmission lines involved here are 73 and 116 
miles long, respectively, or a total of 189 miles, out of which 
approximately 125 miles cross lands of the United States (Jt. 
App. 42-43). The Petitioner points out (Br. 11) that only 
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0.2 miles of the Boise line and 27.2 miles of the American Falls 
line cross “reservations” of the United States as distinguished 
from public lands. Some 31.6 miles of the Boise line and 93.7 
miles of the American Falls line cross lands of the United 
States, including “reservations.” The Commission made no 
distinction in its orders, either with respect to the basis for the 
questioned conditions or as to the terms of those conditions, be¬ 
tween those portions of the lines across reservations and those 
across public lands, and no such distinction is of significance 
here. 

It should be noted that Petitioner did not allege that the 
conditions and requirements of Paragraph (F) of the Com¬ 
mission’s orders are not supported or justified by the evidence 
or by relevant findings. Consequently, for the purposes of this 
review, it must be conceded that the Commission’s findings of 
fact are supported by substantial evidence, and therefore are 
conclusive (Section 313 (b) of the Act). 

The two transmission lines extend from Petitioner’s Bliss 
plant to Boise and American Falls, respectively, and between 
these two places are not connected to other transmission lines 
now in operation in the vicinity of that plant. They are di¬ 
rectly connected to the Bliss plant and carry energy generated 
at that plant to substations in Boise and American Falls. 
Neither line alone is capable of transmitting the entire output 
of the Bliss plant and consequently both must be used to 
transmit power away from that plant (Jt. App. 43). 

From these undisputed facts the Commission concluded that 
the lines are primary lines and are essential parts of the Bliss 
Project, as the word “project” is defined in Section 3 (11) of 
the Federal Power Act, and that, therefore, they are subject 
to the licensing authority of the Commission (Jt. App. 46). 
There is no dispute over this finding or over the Commission’s 
earlier finding that the Bliss Project, “exclusive of transmis¬ 
sion facilities,” occupies approximately 509.7 acres of lands of 
the United States in three counties in Idaho (Jt. App. 12). 

Since the Bliss Project is admittedly subject to the Com¬ 
mission’s licensing authority, the two transmission lines, as 
essential parts of that project, are subject to the same licensing 
authority since they come within the definition of “project” 
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and “project works” in Sections 3 (11) and 3 (12) of the 
Federal Power Act, and in addition they are subject to Federal 
jurisdiction because they cross lands of the United States. 
The right of the Commission to issue (and a fortiori to require) 
licenses for primary transmission lines which are project works 
was recently upheld by this Court in Pacific Power & Light 
Co. v. F. P. C., No. 10,432, decided July 31,1950. 

The constitutional provision under which the Commission, 
as the agent of Congress, is authorized to impose conditions 
in licenses for projects on lands of the United States is con¬ 
tained in Article IV, Section 3, Clause 2 of the Constitution 
of the United States. This clause provides in part: 

The Congress shall have Power to dispose of and 
make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United 
States. 

Under this provision, Congress acts as the proprietor of 
Government lands and as the United States Supreme Court 
said in United States v. City and County of San Francisco , 
310 U. S. 16, 29 (1940), “The power over public land thus 
entrusted to Congress is without limitations.” 

The issue involved in the San Francisco case was whether 
Congress could condition the grant of public lands to the city 
by requiring it to sell the electric power developed on those 
lands directly to consumers and without private profit. After 
acceptance of the grant and construction of the power project, 
this condition was challenged by the city as an unconstitutional 
invasion of the rights of the State of California on the ground 
that by the condition the United States was attempting to 
regulate the manner in which electricity could be disposed of in 
San Francisco, a regulation which had no relationship to the 
land use. The court refused to accept this argument, stating 
that under Article IV, Section 3, Clause 2 of the Constitution: 

The power over the public lands thus entrusted to 
Congress is without limitations [United States v. 
Gratiot , 14 Pet. (U. S.) 526,527]. “And it is not for the 
courts to say how that trust shall be administered. That 
is for Congress to determine.” [Light v. United States , x 
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220 U. S. 523, 537]. Thus, Congress may constitution¬ 
ally limit the disposition of the public domain to a man¬ 
ner consistent with its views of public policy. And the 
policy to govern disposal of rights to develop hydroelec¬ 
tric power in such public lands may, if Congress chooses, 
be one designed to avoid monopoly and to bring about 
a widespread distribution of benefits. The statutory 
requirement that Hetch-Hetchy power be publicly dis¬ 
tributed does not represent an exercise of a general con¬ 
trol over public policy in a State but instead only an 
exercise of the complete power which Congress has over 
particular public property entrusted to it (pp. 29-30). 

In an earlier case involving this same constitutional pro¬ 
vision, the Supreme Court upheld the requirement that when 
a college is maintained by a State on lands granted by the 
United States the State must operate courses in military train¬ 
ing, even though the United States could not directly require 
such courses, Hamilton v. Regents of University of California, 
293 U. S. 245, 258 (1934). See also Sinclair v. United States, 
279 U. S. 263,297 (1929). 

This Court has also pointed out that the grant of a license 
privilege under Part I of the Federal Power Act “may be made 
subject to conditions appropriate to safeguard the interest of 
the public.” Alabama Power Co. v. F. P. C., 75 App. D. C. 315, 
328, 128 F. 2d 280, 293 (1942), cert. den. 317 U. S. 652. As 
we show herein, the conditions of which the Petitioner now 
complains are necessary to safeguard the interest of 
the public. 

In authorizing the issuance of a license for the Bliss Project 
in March 1948, the Commission found that “Under present cir¬ 
cumstances and conditions and upon the terms hereinafter 
imposed, the project is best adapted to a comprehensive plan 
for the improvement and utilization of water-power develop¬ 
ment, and for other beneficial public uses, including recrea¬ 
tional purposes” (Jt. App. 13-14). In its order following this 
and other findings, the Commission expressly reserved “the 
right to determine at a later date what transmission facilities 
should be included in the license as a part of the project” 
(Jt. App. 16). 
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When the license for the Bliss Project was reauthorized 
October 13, 1949, by one of the orders here under review, the 
Commission repeated its finding that “Under present cir¬ 
cumstances and conditions and upon the terms hereinafter 
imposed, the project is best adapted to a comprehensive plan 
for the improvement and utilization of water-power develop¬ 
ment, and for other beneficial public uses, including recreational 
purposes” (Jt. App. 45). The conditions of which the Peti¬ 
tioner complains were among those imposed by this order 
(Jt. App. 50-53) as modified by the order of January 18, 1950 
(Jt. App. 63-64). The Commission has therefore made it 
abundantly clear that the conditions of the license authoriza¬ 
tion are an inseparable part of such authorization. 

The mere fact that the conditions are imposed by the agent 
of Congress rather than by a direct statute is immaterial, Light 
v. United States, 220 U. S. 523,536; United States v. Grimaud, 
220 U. S. 506,516. The court in the latter case, in distinguish¬ 
ing decisions holding regulations invalid because beyond the 
authority conferred by Congress from decisions dealing with 
administrative authority to make regulations, said that the 
agents of Congress by “confining themselves within the field 
covered by the statute they could adopt regulations of the 
nature they had thus been generally authorized to make, in 
order to administer the law and carry the statute into effect” 
(p. 518). 

Both the Light and Grimaud decisions involved the right of 
the Secretary of Agriculture to issue and enforce regulations 
for the grazing of sheep and cattle on forest reserve land pur¬ 
suant to the Forest Reserve Act of March 3, 1891 (26 Stat. 
1103). The express conditions of the departmental permits 
were not challenged, but the objection went to the prevention 
of the use of the forest reserve lands without the requisite 
permits. Of course, if the Petitioner here does not obtain a 
license or some special authority from Congress for the main¬ 
tenance of its Bliss plant and the appurtenant project works, 
including the two transmission lines involved in tiiis review, it 
can be ousted from the lands, United States v. Utah Power & 
Light Co., 243 U. S. 389 (1917); Pacific Gas & Electric Co. v. 
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United States, 45 F. 2d 708, (C. A. 9,1930), cert. den. 283 U. S. 
861. 

We turn next to the provisions of the Federal Power Act. 
The licensing authority conferred by this statute upon the 
Commission is found in Part I and not in Part II of the Act, 
the latter Part dealing with interstate transmission of electric 
energy. 

The licensing of hydroelectric power projects was author¬ 
ized in 1920 only after extensive hearing and debates in Con¬ 
gress, after numerous unsatisfactory general and special stat¬ 
utes, which neither encouraged non-Federal development nor 
adequately protected public interests, and after Presidential 
vetoes of several special franchises granted by Congress for 
individual developments. In the issuance of a license for a 
particular project, the Commission is not limited to consider¬ 
ation of the locality in which it is to be constructed, but must 
consider comprehensive plans for development of the entire 
river basin of which it is a part for purposes of navigation, 
of water-power development, and of other beneficial public 
uses (Section 10 (a)), comprehensive development being one 
of the basic objectives of the statute. 

Sections 4 (g) and 7 (a) direct the Commission to give 
consideration to the development of water resources of the 
region in which a particular project is located and Section 
10 (f) calls for appropriate payments by licensees when bene¬ 
fits are obtained from upstream storage reservoirs or other 
headwater improvements. If the Commission determines that 
a site for which an application for license has been filed should 
be developed by the United States, it may not permit its de¬ 
velopment by an applicant but must report the matter to 
Congress (Section 7 (b)). 

In arguing that the statute does not authorize the condi¬ 
tions imposed by the Commission, the Petitioner says that 
these conditions would require it “to permit the use of its 
transmission line facilities in return, and as part consideration 
for the license” (Br. 14), whereas Petitioner says Section 10 
(e) of the Act can only mean “that the Commission may im¬ 
pose an annual charge in dollars, and not in kind or by barter, 
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for the purpose of reimbursing or recompensing the United 
States” (Br. 12). 

Section 10 (e) of the Act relates exclusively to the imposi¬ 
tion of annual charges upon licensees and not in any respect 
to the imposition of other license conditions which may be in 
the public interest, such as those here under consideration. 
For example, if a license is sought for a dam in a navigable 
water, the Commission may, under Section 11, “in so far as 
it deems the same reasonably necessary to promote the present 
and future needs of navigation and consistent with a reason¬ 
able investment cost to the licensee, include in the license 
any one or more of the following provisions or requirements:” 
namely, that the licensee shall construct, without expense to 
the United States, a lock, boom, sluice or other structures for 
navigation purposes, or if the navigation facilities are later 
constructed by the United States, then “the licensee shall con¬ 
vey to the United States, free of cost, such of its land and its 
rights of way and such right of passage through its dam or 
other structures, and permit such control of pools as may be 
required to complete such navigation facilities.” In addition, 
the licensee must furnish, free of cost to the United States, 
power for operation of the navigation facilities. 

A licensee, at its own expense, must also construct, operate, 
and maintain such fishways and navigation lights and signals 
as may be prescribed (Section 18), the fishways, of course, 
not being limited to those dams located on navigable waters, 
but including dams located on public lands and reservations 
and on non-navigable tributaries. 

Sections 19 and 20 of the Act require a licensee engaged in 
public service to abide by State regulation of its rates, services, 
and securities, or in the absence of State regulation, to abide 
by the exercise of similar regulation by the Commission. 

While these specific provisions of Section 11, 18, 19, and 
20 show that Section 10 (e) does not, as the Petitioner argues, 
limit the compensation to be given or exchanged for the license 
privilege, the Commission is also authorized by Section 10 
(g) to include in a license “Such other conditions not incon¬ 
sistent with the provisions of this Act as the Commission may 
require.” 


11 


Under this rather broad authority, the Commission since 
1920 has required licensees to carry out many operations which 
other agencies of the Federal Government might otherwise be 
compelled to perform, but which if performed by licensees 
would be relatively inexpensive and would not unduly inter¬ 
fere with the operation of the project. 

For example, for many years the Geological Survey has in¬ 
stalled and maintained stream gages on many of the water¬ 
ways of the country, but whenever a license is issued for a 
project which is located at a point where stream gaging is de¬ 
sirable, the Commission has required the licensee to bear the 
expense of such installation and maintenance. 

In arguing the reasonableness of the conditions and the lack 
of statutory authority to include them in this license, the 
Petitioner says that when licenses are issued involving the 
use of dams or other structures owned by the United States in 
reclamation projects, they shall be subject to the approval 
of the Secretary of the Interior. It then says this shows that 
the approval of the Secretary of the Interior is related specifi¬ 
cally to situations involving the use of Government dams or 
other structures owned 'by the United States. From 'this, 
Petitioner argues that the protested conditions have nothing 
to do with the protection or utilization of any reservations (i. e. 
reclamation withdrawals) here involved (Br. 25). 

The clause in Section 10 (e) of the Act from which the Peti¬ 
tioner quotes in part, reads as follows: 

Provided , That when licenses are issued involving the 
use of Government dams or other structures owned by 
the United States or tribal lands embraced within In¬ 
dian reservations the Commission shall, subject to the 
approval of the Secretary of the Interior in the case of 
such dams or structures in reclamation projects and, in 
the case of such tribal lands, subject to the approval of 
the Indian tribe having jurisdiction of such lands as 
provided in section 16 of the Act of June 18, 1934 (48 
Stat. 984), fix a reasonable annual charge for the use 
thereof, and such charges may with like approval be 
readjusted by the Commission at the end of twenty 
years after the project is available for service and at 
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periods of not less than ten years thereafter upon notice 
and opportunity for hearing. 

Section 10 (e) as a whole relates exclusively to annual 
charges which may be imposed under licenses and the quoted 
clause gives to the Secretary of the Interior authority merely 
to pass upon annual charges to be imposed for the use of dams 
or structures in reclamation projects. The Secretary of the 
Interior is not authorized by this clause to pass upon any of 
the other license terms or conditions and no such authority has 
ever been claimed by the Secretary. The protested conditions 
were said by the Commission to be imposed by it at the request 
of the Secretary of the Interior (Jt. App., 44, second paragraph) 
and not because of any statutory requirement that such a re¬ 
quest be complied with in the issuance of the license. On the 
contrary, the fact that the Commission did not strictly comply 
with the request of the Secretary of the Interior is shown by 
his letter under date of November 17, 1949, stating that “In 
some respects, the order does not in plain words give the full 
assurance we should like to have, that the transmission facili¬ 
ties involved would fit into the future power system of the 
region” (Jt. App. 58). 

The Petitioner (Br. 17-19,29-32) assumes that the protested 
conditions relate to an auxiliary purpose of licensing to which 
the conditions actually have no relevancy. We refer to the 
portion of the Petitioner’s argument having to do with the in¬ 
clusion of a “carrier” provision in the statute amendments 
when the Public Utility Act was under consideration in 1935. 

The original licensing statute, up to then known as the Fed¬ 
eral Water Power Act, was amended in 1935 and made Part I 
of the present Act, and Part II was added as an entirely new 
extension of Federal regulation over the interstate transmis¬ 
sion and sale of electric energy and those companies engaged in 
such transmission and sale. 2 The two parts are not only com¬ 
pletely separate insofar as concerns the authority which Con¬ 
gress thereby exercised, but as an actual fact there is no rela¬ 
tionship which makes it necessary either that a licensee be an 


‘Act of August 26,1935, 49 Stat. 838,16 U. S. C. 791a-825r. 
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interstate transmitter or that an interstate transmitter be a 
licensee under Part I of the Act. 

The Petitioner (Br. 17) argues that the precise question with 
which the Court is concerned here—that of the transmission 
or “wheeling” of Government power over the lines of private 
companies—“was extensively considered by Congress when the 
Act was under consideration, and specifically rejected upon final 
enactment.” Petitioner fails to include in its “precise ques¬ 
tion” the fact that the two lines involved here cross lands of 
the United States and require a license under Part I of the 
Act. It is clear from the legislative history quoted in Peti¬ 
tioner’s brief that no consideration whatsoever was given by 
Congress to the question of “wheeling” of power over licensed 
lines by licensees under Part I of the Act and, in fact, the pro¬ 
posed “wheeling” provisions, if they had been adopted, would 
have affectecUonly the lines of those companies classified as a 
“public utility” under Part II. Such being the case, the failure 
to enact the proposed “wheeling” provisions in Part II of the 
Act in no way limits the authority of the Commission under 
Part I to issue licenses containing the protested conditions. 

During the hearings before the House Committee on Inter¬ 
state and Foreign Commerce on H. R. 5423, the Solicitor for 
the Commission, Mr. Dozier A. DeVane, was asked if the ex¬ 
tension of Federal control over interstate electric companies 
was intended to empower the Commission to require private 
power companies to transmit Government power over their 
lines. The limitation of these questions to such interstate com¬ 
panies is clearly shown by the question of Congressman Wol- 
verton quoted by Petitioner at the top of page 18 of its brief. 
In this question Mr. Wolverton refers to “a company that 
comes under the regulation of this bill in that it procures its 
electric energy from outside of the State.” This could only 
refer to a company which for the first time was being subjected 
to Federal regulation as engaged in interstate commerce, for, 
as Section 201 (e) in Part II provides: 

The term “public utility” when used in this Part or in 
the Part next following means any person who owns or 
operates facilities subject to the jurisdiction of the Com¬ 
mission under this Part. 
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Furthermore, Section 201 (f) of the Act, to which Petitioner 
refers in footnote 5 on page 18 of its brief, states that “no pro¬ 
vision in this Part shall apply to, or be deemed to include, the 
United States, a State or any political subdivision of a State,” 
unless such provision makes specific reference thereto. This 
restrictive phrase would be meaningless if applied to Part I 
of the statute, the licensing part, and of course does not so 
apply. 

As a matter of fact, the grave concern in this connection in 
1935 was that the Commission should not be empowered to 
compel any company to carry electric power for another merely 
because the former might be engaged in interstate transmis¬ 
sion. In the Senate Committee report on the 1935 amendments 
quoted on page 31 of Petitioner’s brief, the Committee says 
that while the imposition of such duties may ultimately be 
found to be desirable, it did not think that they»should be in¬ 
cluded “in this first exercise of Federal power over electric com¬ 
panies.” The bill which the Committee was then recommend¬ 
ing to the Senate was the first exercise of Federal power over 
interstate electric companies. The licensing of hydroelectric 
plants had been authorized fifteen years previously. 

In support of its contention that the conditions violate the 
Fifth Amendment in that they deprive it of its property with¬ 
out due process of law or just compensation, the Petitioner 
(Br. 28) cites the case of Frost Trucking Co. v. Railroad Com¬ 
mission of California , 271 U. S. 583 (1926) for the proposition 
that an unlawful requirement in a constitutionally granted 
privilege is invalid. This case dealt with the police power of a 
State and not with the Federal power over interstate commerce 
or over lands of the United States. The court there said that 
private contract motor carriers could not be converted into 
common carriers as a condition precedent to the use of the State 
highways. However, it has been held that a company operating 
transportation facilities over public lands, pursuant to a permit 
under the Leasing Act, 3 can be required as a condition of the 
permit to operate as a statutory common carrier, although that 
company, just as Petitioner, would prefer not to assume com- 

• Act of February 25,1920, 41 Stat. 437, as amended by the Act of August 
21,1935, 49 Stat. 678, 30 U. S. C. 185, et seq. 
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mon carrier status, Montana-Dakota Utilities Co. v. F. P. C., 
169 F. 2d 392,396,397 (C. A. 8,1948), cert. den. 335 U. S. 853; 
also see United States v. Ohio OH Co., 234 U. S. 548, 560-561 
(1914). Thus, it is apparent that there is no constitutional 
prohibition against requiring Petitioner to assume the status 
of a common carrier, if that is involved. 

This leaves only the question of the relevancy of the pro¬ 
tested conditions to the licensing functions of the Commission 
under Part I of the Act. 

The conditions are set out on pages 50-53 and 63-64 of the 
Joint Appendix, but may be summarized briefly as reserving 
the right in the United States to require the Petitioner, upon 
request of the Secretary of the Interior and upon prior approval 
by the Commission, to increase the voltage of the lines in¬ 
volved; to permit the United States to interconnect its trans¬ 
mission facilities with those lines; and to transmit power over 
the lines for the United States, provided there is capacity avail¬ 
able in the lines in excess of the needs of the Petitioner. 

The lines are constructed to carry 138 kilovolts, but the 
poles and appurtenant equipment are of sufficient size so that 
additional equipment could be installed to allow the transmis¬ 
sion of 230 kilovolts. If the additional capacity resulting from 
the voltage increase is provided at the expense of the licensee 
and utilized by the Federal Government, the licensee is to be 
reimbursed for the additional cost. If such additional capacity 
is installed at the expense of the Federal Government, the licen¬ 
see is to be compensated for the use of the equipment upon 
which the additional installation is made. The payments to 
be made to the Petitioner and the other conditions of the 
arrangement are to be determined by agreement with the 
Petitioner, or, in case of disagreement, the Commission is to 
make the final determination, subject, of course, to the right 
to a hearing and judicial review. 

For some months prior to the order of October 13, 1949, the 
Petitioner had been negotiating with the Department of the 
Interior in an attempt to reach agreement on somewhat sim¬ 
ilar conditions to be incorporated in a permit under another 
statute to authorize construction of the same transmission lines 
and permitting their use by the Federal Government in the 



16 


same general manner. Finding details of the requirement to be 
objectionable as insisted upon by the Secretary of the Interior, 
the Petitioner requested the Commission (Jt. App. 17) to 
include the lines in the license as parts of Project No. 1975, for 
which a license had been authorized on March 2, 1948 (Jt. 
App. 12). The Commission thereupon made an examination 
of the function of the lines and advised the Petitioner, upon 
its request, that immediate construction of the lines would 
not prejudice consideration of its application (Jt. App. 42). 

Upon learning that the lines were being constructed without 
an actual license under the Federal Power Act or any permit 
from his Department, the Secretary of the Interior requested 
the Attorney General to secure an injunction against further 
construction until such authority had been obtained. The 
injunction was denied by the United States District Court for 
the District of Idaho (Southern Division) upon the ground 
that the land of the United States across which the Petitioner 
was constructing the lines became subject to the exclusive 
jurisdiction of the Federal Power Commission upon the filing 
of the Petitioner’s application covering the lines, as provided 
in Section 24 of the Federal Power Act, United States v. Idaho 
Power Co. (85 F. Supp. 913, 915 (1949)); appeal dismissed, 
Ninth Circuit, February 13,1950 (Jt. App. 42). Following the 
decision of the trial court the lines were completed and placed 
in service. 

In its order of October 13, 1949, which the Court has under 
examination, the Commission said that the Secretary of the 
Interior had requested the inclusion of certain conditions re¬ 
lating to the use of the transmission lines, the substance of 
which the Commission incorporated in its order (Jt. App. 
41-53). The reasons for such request are fairly obvious when 
the situation is understood. 

In 1937, Congress established the Office of the Bonneville 
Power Administration (Act of August 20, 1937, 4 50 Stat. 731, 

* Amended by Act of March 6, 1940, 54 Stat 47; Act of October 23,1945, 
59 Stat 546; Aet of July 26,1946, 60 Stat 701. See also Sections 9 (c) and 
14 of Act of August 4,1989,58 Stat 1187; Section 1 of Act of March 10,1943, 
57 Stat 14; Sections 1 and 4 of Act of June 5, 1944, 58 Stat 270; Section 
5 of Act of December 22,1944,58 Stat 887; Section 2 of Act of March 2,1945, 
59 Stat 10; Section 1 of Act of July 23,1946, 60 Stat 634 and Section 203 
of Act of June 30,1948,62 Stat 1171. 
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16 U. S. C. 832) as an office in the Department of the Interior. 
The Administration is responsible for marketing the power gen¬ 
erated at the Bonneville and other Federal projects in the 
Pacific Northwest, and particularly in the Columbia River 
basin. In the discharge of these responsibilities, the Admin¬ 
istration is required to construct and maintain a transmission 
system interconnecting the Federal dams and serving load cen¬ 
ters. The basic Federal transmission system which has been 
constructed for this purpose has now been interconnected with 
the non-Federal plants in the area and has assisted materially 
in the orderly development of the region as well as of the natural 
resources not directly involving the production or utilization of 
power by permitting a greater flexibility in the development of 
water-control facilities. 

There has been for several years a severe power supply short¬ 
age in the area and it is expected that, this will continue for 
some time. In view of this shortage, but even regardless of 
any shortage, it is of the utmost importance to conserve water¬ 
power resources and to utilize them for the largest public 
benefit. 

The Petitioner calls attention to the transmission line situ¬ 
ation by quoting, on page 26 of its brief, a portion of the letter 
dated August 10, 1949, from the Secretary of the Interior re¬ 
questing inclusion in the license of certain conditions if the 
transmission lines were to be authorized by the Commission 
as a part of the Bliss Project. The Bliss power plant is con¬ 
structed on the Snake River, which is a tributary of the Co¬ 
lumbia River, and will serve an important area in the State of 
Idaho (Jt. App. 12). 

The full paragraph of the Secretary’s letter is of significance 
as showing that the Secretary was merely presenting to the 
Commission an important problem of water-power develop¬ 
ment and distribution in the Snake River area which the Com¬ 
mission was required to consider under Section 10 (a) of the 
Federal Power*Act to insure that the project would be best 
adapted to the comprehensive development of that watershed. 

We quote from page 24 of the Joint Appendix: 

3. The Department has, for some time, been vitally 
interested in and concerned with the supply of power 
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in the southern part of the State of Idaho. The Federal 
Government has hydroelectric projects in the area, and 
other Federal projects are either under construction or 
have been authorized to be constructed. Prior to the 
time when the Idaho Power Company applied for a pre¬ 
construction permit to erect the transmission line over 
the public lands, the Bureau of Reclamation and the 
Bonneville Power Administration made and submitted 
a joint report entitled “Report on Availability of Power 
in Southern Idaho for Development of Phosphate In¬ 
dustry.” In this report the two agencies of the Depart¬ 
ment proposed that the United States construct, own, 
and operate a transmission line which would connect 
the eastern and western parts of the southern Idaho 
region. This report was transmitted to the Idaho Power 
Company with a request for a conference to explore 
the possibility of cooperative arrangements in order to 
supply power for potential phosphate producers as soon 
as possible. 

Section 10 (a) of the Act states that the Commission shall 
issue a license only after it has determined that the project 
will be best adapted “to a comprehensive plan for improving 
or developing a waterway for the use or benefit of interstate 
or foreign commerce, for the improvement and utilization of 
water-power development, and for other beneficial public 
uses * # Under Section 7 (b) of the Act the Com¬ 
mission may find that a proposed water-power development 
should be undertaken by the United States, in which event the 
Commission may not issue a license for non-Federal develop¬ 
ment. Consequently, the Commission must decide, if the 
United States is not to develop a particular site, that the plans 
of an applicant, under the license conditions it may impose, 
will be best adapted to a comprehensive plan for the improve¬ 
ment and utilization of water-power development, and for 
other public purposes prescribed by Section 10 (a). 

The Petitioner requested rehearing on the Commission’s 
order of October 13, 1949, and while its petition was pending 
the Commission received a further letter from the Secretary 
of the Interior under date of November 17, 1949 (Jt. App. 
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57-59). The following paragraph from that letter serves to 
point up the significance of the protested conditions insofar as 
development of these particular water resources and the other 
water-power resources in the area is concerned: 

The principle that transmission facilities constructed 
over Government lands should be made available, to the 
extent of their unused capacity, to the United States 
upon reasonable terms is important both to the utilities 
and to the United States. It is important to the utili¬ 
ties, because it means that transmission capacity will 
not be wasted and that there will be a more economical 
use of transmission facilities in the public interest. It is 
important to the United States, because it means avoid¬ 
ance of wasteful duplication of facilities and, therefore, 
more economical development and utilization of the 
vast potential hydroelectric resources in the Western 
States. 

If the Commission had not been persuaded that the broad 
public benefits contemplated by the licensing provisions of the 
Federal Power Act would be adequately provided under the 
conditions of the license for Project No. 1975, it would have 
been faced with the problem of whether, within the limitations 
of Sections 10 (a) and 7 (b) of the Act, it should refuse to is¬ 
sue such license and reserve the Bliss site for development 
by the United States, which could then construct the plant 
and the transmission lines therefrom, in conformity with a 
comprehensive plan which would fully serve the power require¬ 
ments of the preference customers in the area. Therefore, no 
other conditions in the license could have more direct bearing 
upon whether or not the entire project, including the trans¬ 
mission lines, is best adapted to the comprehensive plan of 
development. 

The urgent need for additional power in the area and the 
fact that the Bliss plant was already under construction when 
the transmission line questions were presented, also might have 
persuaded the Commission that it would be more in the public 
interest to authorize construction of the lines subject to the 
protested conditions rather than to refuse a license for the 
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entire project. As to this we cannot say. However, should the 
protested conditions not be accepted, the Commission must 
again consider and decide whether any license may be issued 
in the absence of those conditions or in the absence of others 
designed to protect the legitimate interests of the United States. 

It is apparent from the facts and legal principles presented 
that the protested conditions are fully within the statutory au¬ 
thority of the Commission and that such statutory authority is 
within the constitutional power of Congress. We, therefore, 
turn to the reasonableness of those conditions. 

IL The fact that the Commission has not previously imposed 
similar conditions is not material here 

Petitioner argues that failure of the Commission to exercise 
its power to incorporate similar conditions in licenses for other 
projects during the past 30 years since the enactment of the 
Federal Water Power Act in 1920 has demonstrated the Com¬ 
mission’s prior interpretation that no such authority was con¬ 
ferred by Congress (Br. 19-21). In support of this argu¬ 
ment the Petitioner cites Federal Trade Commission v. Bunte 
Bros., 312 U. S. 349 (1941) where the court held invalid an as¬ 
sertion of jurisdiction over certain intrastate transactions 
which for 25 years the Federal Trade Commission had con¬ 
strued as beyond its jurisdiction. The court, however, ex¬ 
pressly found that the transactions were beyond the scope of 
the Federal Trade Act, a situation which is not parallel here, 
and the court said: 

Authority actually granted by Congress of course can¬ 
not evaporate through lack of administrative exercise 
(p. 352). 

A comparable situation arose when in 1940 the Federal 
Power Commission attempted to regulate under Section 20 of 
the Act the rates of the Safe Harbor Water Power Corporation, 
a licensee under Part I. The order was set aside by Third Cir¬ 
cuit Court of Appeals because the two States involved had not 
demonstrated their disagreement, but the court expressly found 
that the power was conferred by the statute, and was not de¬ 
terred in this finding by the failure of the Commission to ex- 
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ercise the power for some 20 years. Safe Harbor Water Power 
Corporation v. TJ. S., 124 F. 2d 800,804, cert. den. 316 U. S. 663; 
see subsequent decision by same court in Safe Harbor Water 
Power Corporation v. F. P. C., 179 F. 2d 179; cert. den. May 15, 
1950,94 L. Ed. (adv.) 765. 

Petitioner also notes a portion of the court's decision in Fed¬ 
eral Power Commission v. Panhandle Eastern Pipe Line Co., 
337 U. S. 498 (1949). The Petitioner neglects to note that the 
failure of the Commission to act for 10 years prior to the ques¬ 
tioned ruling was in the face of the practice of the industry 
stated by the District Court as follows: 

It has been the practice in the natural gas industry 
for companies to trade freely in gas leases, and the Com¬ 
mission has never heretofore asserted the right to regu¬ 
late transfer of such leases (p. 513). 

After noting this finding by the District Court, a finding which 
was not disputed by the Commission, the Supreme Court quite 
properly said that the failure of the Commission for over 10 
years to use such an important power indicated to the court 
that the Commission did not believe that the power existed 
(id. 513). 

In the present case, the court is asked to hold license condi¬ 
tions beyond the scope of the statute when this is the first time 
such conditions have been imposed and the first time a request 
for inclusion of such conditions has been made by any Federal 
department. The necessity for inclusion of such conditions 
has not previously arisen and it is not asserted by the Petitioner 
that there has been any occasion on which the Commission has 
either received or rejected a request by another Federal agency 
for inclusion of similar conditions in other licenses or where 
there has been consideration of the possible need for some such 
arrangement, but the Commission on its own motion refused to 
incorporate the conditions in a license. Consequently, the 
lack of precedent here is no indication of prior interpretation 
by the Commission but rather is an indication that the condi¬ 
tions are of such a special nature as to require peculiar cir¬ 
cumstances before the need for their imposition arises and the 
question could be considered. As a matter of fact it was only 
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in recent years that the Commission exercised its authority to 
refuse a license because a particular site had been reserved 
for development by the United States, Savannah River Electric 
Co. v. F. P. C ., 164 F. 2d 40S (C. A. 4,1947). 

From the foregoing it is clear that the failure of the Com¬ 
mission up to the present time to impose similar conditions 
in any other license is not material here. 

III. The conditions are reasonable and therefore valid 

The Petitioner contends (Br. 21-27) that the conditions 
and requirements of Paragraph (F) of the Commission’s orders 
are arbitrary and unreasonable and that “A regulation, to be 
valid, must be reasonable, and must be consistent with law” 
(Br. 10). 

We agree that a regulation, to be valid, must be reasonable. 
However, in asking this Court to review the reasonableness of 
the conditions and requirements of Paragraph (F) the Peti¬ 
tioner overlooks the material fact that the conditions under 
review do not permit any agency of the United States or any¬ 
one other than the Petitioner to affect or use the lines for any 
purpose without the prior approval of the Commission. Thus 
by the terms of the conditions, the Petitioner is under no legal 
duty of commission or omission until a further order of the 
Commission is issued approving performance of specified acts, 
an event which may never occur. 

The Petitioner would have this Court declare the conditions 
void on the assumption that the as yet unknown methods to be 
adopted for putting the conditions into operation will be arbi¬ 
trary and unreasonable. There is no evidence to support such 
an assumption. 

As the United States Supreme Court said in New Jersey v. 
Sargent, 269 U. S. 328,339,340, in speaking of similarly untried 
license conditions: 

But whether they [license conditions] are thus in¬ 
valid cannot be made the subject of judicial inquiry 
until they are given or are about to be given some prac¬ 
tical application and effect. Naturally this will be after 
they become part of an accepted license, and after some 


23 


right, privilege, immunity, or duty asserted under them 
becomes the subject of actual controversy. 

We do not suggest that the conditions and requirements of 
Paragraph (F) are beyond judicial scrutiny, but rather that 
the reasonableness of the conditions is not subject to review 
at this time. If subsequently xhe Commission by order, 
adopted after opportunity for hearing, approves any action 
pursuant to the conditions and they then become subject to 
actual controversy, Petitioner will at that time have an ade¬ 
quate opportunity, pursuant to Section 313 of the Federal 
Power Act, to obtain judicial review of the reasonableness of 
the rights, privileges, immunities, or duties to be asserted by 
the United States under the conditions and requirements of 
Paragraph (F), pursuant to the approval given by the Com¬ 
mission. 

Until the Commission acts to make the conditions operative, 
Petitioner is not in a position to show that the conditions are 
void as being arbitrary or unreasonable. Speculative conjec¬ 
ture as to the practice that might occur under the conditions 
involved here would not warrant the setting aside by the Court 
of the conditions of the Commission’s order. Montana-Dakota 
Utilities Co. v. F. P. C. supra; Brush Electric Co. v. Galveston, 
262U. S. 443,446 (1923). 

Assuming, however, that it is appropriate to decide whether 
the conditions and requirements of Paragraph (F) are void 
on the basis that they are arbitrary and unreasonable, the 
record shows that they are valid and reasonable and fully pro¬ 
tect the legitimate operations of Petitioner. 

Petitioner alleges that Subparagraphs (F) (1) and (2) 
would require it to increase the transmission line voltages for 
the exclusive benefit of the Government and to permit inter¬ 
connection of facilities of the United States without regard to 
the effect on Petitioner’s own operations and use of the lines 
and in violation of Section 202 (b) of the Act which provides 
that the Commission shall have no authority to compel the 
enlargement of generating facilities (Br. 22). 

As has been pointed out elsewhere in this brief (pp. 12-15), 
Section 202 (b) is applicable to a “public utility” under Part 
II of the Act whereas the conditions in question are imposed 
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on Petitioner as a licensee under Part I of the Act. At the same 
time it is not apparent how an increase in line voltage or the 
interconnection of the lines with other facilities will require 
an enlargement of generating facilities as alleged by Petitioner. 
An enlargement of the generating facilities of the Petitioner 
would be required if there should be a call upon it for electric 
energy in quantities beyond the capacity of the Petitioner’s 
plants. The United States would not be entitled to make such 
a call upon the Petitioner under the protested conditions, as 
these conditions do not require the Petitioner to supply the 
United States with any energy. 

The terms of Paragraph (F) require the prior approval of 
the Commisison before line voltage can be increased or inter¬ 
connections made; require that interconnections be made in 
conformity with approved standards and only if there is capac¬ 
ity available in the lines in excess of Petitioner’s needs; and 
require devices, at the expense of the United States, to 
protect the Petitioner’s system. Thus, the terms and conditions 
themselves contradict Petitioner’s claim that its own needs are 
disregarded and, in fact, the conditions insure that operations 
thereunder will be reasonable and engineeringly feasible. 

Petitioner’s contention that the increase in line voltage 
and the interconnection of facilities will be carried out later on 
without regard to the effect on Petitioner’s operations is based 
on mere conjecture. This Court may not assume that the 
Commission’s later approval, if any, pursuant to the condi¬ 
tions, will be given without regard to its effect upon Petitioner’s 
operations or that such approval will authorize installations or 
operations by the Secretary of the Interior which will be ar¬ 
bitrary, capricious, or confiscatory. The Commission’s orders 
carry a presumption of validity. Interstate Commerce Com¬ 
mission v. City of Jersey City, 322 U. S. 503, 512-513; Federal 
Power Commission v. Hope Natural Gas Co., 320 U. S. 591,602. 

Petitioner complains that it would be forced unreasonably 
to assume a common carrier status by the conditions 
(Br. 22-23). Such is not the case, however, because Peti¬ 
tioner will not be required under any circumstances to carry 
power for all parties who offer it for transmission up to the 
capacity of the line, but will be required to transmit only for one 
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party, the United States, under the terms of a negotiated con¬ 
tract. In fact, the Petitioner later concedes that it will not 
become a common carrier in the usual sense of the term but 
only an involuntary contract carrier for the United States 
(Br. 28). 

However, assuming arguendo that Petitioner would be forced 
to become a common carrier, this fact alone would not maJke 
the conditions arbitrary or unreasonable, MontanarDakota 
Utilities Co. v. F. P. C., supra. That is the price which Peti¬ 
tioner must pay to secure the right to maintain its project. 
Fox River Co. v. Railroad Commission, 274 U. S. 651, 657; 
United States v. Appalachian Electric Power Co., 311U. S. 377, 
427-428. 

In its effort to convince the Court that the protested condi¬ 
tions are arbitrary and unreasonable, Petitioner completely 
overlooks Subparagraph (F) (7) which grants Petitioner re¬ 
ciprocal accommodations for transfer of power over transmis¬ 
sion lines of the United States (Jt. App.. 63-64). 

Under Subparagraph (F) (9), which Petitioner claims 
violates Section 6 of the Act (Br. 23), the Petitioner agrees to 
surrender the license insofar as it authorizes operation and 
maintenance of the lines, or parts thereof, which the Commis¬ 
sion may find are then no longer subject to its jurisdiction. 
Such a finding could be made only if changes in the functions 
of the lines, or a change in the source of energy transmitted 
over them, became sufficient to remove the lines or some por¬ 
tion thereof from the licensing authority of the Commission. 
Thus, the question of the jurisdiction of the Commission over 
the lines would arise under different circumstances and dif¬ 
ferent jurisdictional facts from those existing at the time of 
original licensing. 

In Pacific Power <k Light Co. v. F. P. C., supra, this Court 
held that * * unless the nature, purpose, and function 
of the line is such as that it is a part of a power project, it 
does not fall within the statutory definitions which establish 
the authority of the Commission * * *” Under this de¬ 
cision it would seem that the Commission may not, over the 
objection of the licensee, retain licensing authority over facil¬ 
ities outside of its jurisdicton, even though it had such juris- 
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diction at the time the license was issued. Such being the 
case, either the licensee or the Commission may take appropri¬ 
ate action to remove the non jurisdictional facilities from the 
license and a condition in the license providing a method to 
accomplish this end is not arbitrary or unreasonable or viola¬ 
tive of any provision of the Act, particularly Section 6, as 
Petitioner contends. The condition merely reasserts an exist¬ 
ing right; provides a simpler method of administration; and 
puts the Petitioner on notice that the Commission intends to 
exercise the right when appropriate. 

The removal from the license of such portion of the trans¬ 
mission lines as may later be so changed in function as to no 
longer serve a project purpose would merely provide an orderly 
and sound method whereby the license will be limited to those 
facilities defined in the statute as project works. If one of 
the transmission lines no longer serves as a project work, 
there is no longer any legislative purpose in continuing it under 
the license. 

The mere fact that under those circumstances the removed 
transmission line would automatically become subject to the 
jurisdiction of the Secretary of the Interior is no bar to imposi¬ 
tion of the removal condition. If the Petitioner has a quarrel 
with that officer, his remedy is with Congress, not with either 
this Court or with the Commission. As this Court said in the 
Pacific Power & Light Co. case, supra: 

If it is desirable that the Commisison, rather than the 
Secretaries of War, Interior, and Agriculture, have 
authority to license transmission lines which cross public 
lands, even though not as parts of hydroelectric power 
projects, Congress should be asked to make provision 
to that effect. The problem is inherently legislative. 

In the final analysis, it will be seen that the Petitioner has 
approached the question of the reasonableness of the condi¬ 
tions as being related solely to the “wheeling” of energy over 
two transmission lines, from which it argues that the refusal 
of Congress to include authority for the imposition of similar 
requirements on interstate electric utility companies demon¬ 
strates that the Commission is attempting to put into Part 
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I of the Federal Power Act a limitation which Congress did 
not think it necessary to prescribe (Br. 27). 

Contrary to this basic assumption, the protested conditions 
relate to the construction and operation of the Bliss Project, 
of which the two transmission lines are parts as project works 
within the meaning of Section 3 (11) of the Act. It would 
have been proper and reasonable for the United States to have 
constructed the Bliss power plant in exactly the same manner 
and to the same capacity as it has been constructed by the 
Petitioner, and to have included as parts of that project the 
two transmission lines to load centers, increasing their carrying 
capacity, however, to the ultimate capacity planned by the 
Petitioner—230 kilovolts—and then to use the excess carrying 
capacity of the lines, not needed for the transmission of energy 
from the Bliss plant, for the transmission and distribution of 
energy from other Federal power plants in the same general 
area. 

It appeared to the Commission to be reasonable to allow the 
Petitioner to use the lands of the United States which it occu¬ 
pies for the purpose of constructing the Bliss Project as a 
part of Petitioner’s public utility system and merely to reserve 
the right to use spare transmission capacity of the two lines 
which are a part of that project, thereby assisting in the dis¬ 
tribution of power generated by the United States at other 
hydroelectric plants in the area. Consequently, the conditions 
and requirements of Paragraph (F) of the Commission’s orders 
are reasonable and therefore valid. 

CONCLUSION 

In view of the purposes for which the protested conditions 
were imposed and for the reasons which we have set forth here¬ 
in, these conditions are valid and reasonable and they fully 
protect all legitimate rights of the Petitioner. Since they are 
within the authority of the Commission under Part I of the 
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Federal Power Act, the orders of the Commission under review 
should be affirmed. 

Respectfully submitted. 

Bradford Ross, 

General Counsel. 

Willard W. Gatchell, 

Assistant General Counsel. 

John C. Mason, 

Attorney, 

Counsel for Respondent, 
Federal Power Commission, Washington, D. C. 
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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit 


No. 10530 


IDAHO POWER COMPANY, Petitioner , 

v. 

FEDERAL POWER COMMISSION, Respondent. 


REPLY BRIEF FOR PETITIONER. 


INTRODUCTION. 

As indicated by Respondent’s Counter statement of the 
Case (Res. Br., pp. 1-2), there is no substantial disagree¬ 
ment between the parties as to the facts involved. Sim¬ 
ilarly, there is no serious dispute as to the issues involved, 
as the “Questions Presented” appearing on the flyleaf of 
Respondent’s brief state substantially the basic issues here, 
although in perhaps somewhat oversimplified form, in that 
they ignore Petitioner’s argument, in Point IV of its orig¬ 
inal brief, that the Commission’s action is violative of due 
process. 
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We also wish to point out that, while agreeing with Re¬ 
spondent’s statement at page 2 of its brief that no formal 
hearing was held, and that the Petitioner modified its peti¬ 
tion for rehearing by deleting therefrom the allegation 
that such order was not “supported or justified by any 
evidence or by any relevant finding or reason therefor con¬ 
tained in said order or otherwise”, such statement is of 
no relevance or materiality to the proceeding here. Peti¬ 
tioner modified its rehearing petition for one reason only— 
to shorten the time it would have to wait to obtain judicial 
review of the conditions sought to be imposed in Paragraph 
(F) of the Commission’s second order. Upon being in¬ 
formed that assertion of the lack of evidence or findings 
to support the Respondent’s order might entail lengthy 
hearings before the Commission, Petitioner, realizing as 
Respondent stated (Br., p. 2) that “the questions [involved 
are] purely legal and relate to the authority, validity and 
reasonableness of certain conditions”, took the logical step 
of expedition and modified its petition for rehearing ac¬ 
cordingly. Such modification does not alter the effect of 
the action taken by the Commission, or add—either to the 
evidence or to the record—that which was not and is not 
there. 

SUMMARY OF ARGUMENT. 

The essence of Respondent’s brief is a mistaken appli¬ 
cation of the doctrine that the United States, in its sovereign 
capacity as the owner of the public lands, can condition per¬ 
mission to use such lands as it sees fit. Nowhere in this 
proceeding has Petitioner questioned the authority of the 
United States to impose conditions or restrictions upon the 
use of its lands, or to appropriately delegate such authority. 

The essence of the Petitioner’s case is that this partic¬ 
ular administrative tribunal—the Federal Power Commis¬ 
sion—has not had conferred upon it the authority to impose 
the conditions herein complained of; on the contrary, 
Congress has made its intent clear, in the writing of the 
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Federal Power Act and its predecessor, the Federal Water 
Power Act, to withhold such power from the Respondent. 

The only statutory authority cited by Respondent in sup¬ 
port of its action here is the very general language of Sec¬ 
tions 10(g), 10(a) and 7(b) of the Federal Power Act. 
Argument in support of the Commission’s position based 
on Section 10(g) was anticipated, and essentially disposed 
of, in Petitioner’s original brief. 

We wish, however, to point out here that the authority to 
impose, under the language of that section, “such other 
conditions not inconsistent with the provisions of this Act 1 
as the Commission may require”, means precisely what it 
says. Conditions imposed in licenses “issued under this 
Part” (i.e., Part I of the Act), must be “in conformity 
with this Act” as a whole, consisting of Parts I, II, and III. 
“This Act” is a legislative unit and may not be divided 
into mandates to be separately applied as the Commis¬ 
sion’s desires of the moment dictate. 

As we show in this brief and in our original one, the 
legislative history of the Respondent’s organic statute re¬ 
veals that Congress considered, in 1919 (as to the original 
Federal Water Power Act, now Part I), and in 1935 (as to 
“this Act” as a whole) proposals to require subject 
companies to serve as common carriers, and that such pro¬ 
posals were rejected. We further show that Congress con¬ 
sidered the question of electric public service companies 
being required under the Act to carry power generated by 
federal and municipal plants, and that it added a new sub¬ 
section in 1935 to make dear that such was not the legis¬ 
lative intent (original Rr., p. 18). 

Apparently realizing the frailty of the very general lan¬ 
guage of Section 10(g), Respondent bases its major at¬ 
tempt to manufacture an authorization from Congress on 
the provisions of Sections 10(a) and 7(b). These sections 
provide in substance that no project shall be approved un¬ 
less it is found to be “best adapted to a comprehensive 
plan” for developing and improving a waterway or utiliza- 


l Emphasis supplied throughout this Brief, unless otherwise indicated. 
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tion of water power development, or if the Commission 
should find that the particular development should be 
undertaken by the United States itself. Respondent 
argues, in effect, that these two sections be read together, 
and that since the Commission might determine a project 
should be undertaken by the Federal Government itself, 
it could in lieu of such determination condition a license 
to a private company upon the acceptance of any condi¬ 
tions it wishes to impose, whether authorized by the statute 
or not. 

Even if such an attempted construction were valid, this 
Court is not provided in this case with an opportunity to 
pass upon this contention. A mere examination of the 
chronological sequence of events in this proceeding indi¬ 
cates that there is no basis for Respondent to, contend that 
it ever considered the protested conditions as an alternative 
to a recommendation of Federal development pursuant to 
a Section 7(b) determination. 

On March 2,1948, the Commission specifically found that 
the Bliss project, as a whole, was “best adapted to a com¬ 
prehensive plan for the improvement and utilization of 
water power development.’ * At that time all it said, with 
respect to transmission lines, was that it “reserves the 
right to determine at a later date what transmission facili¬ 
ties should be included in the license as part of the project.” 
It was not until several months after Petitioner designated 
these lines as the transmission lines leading from the Bliss 
project that the Commission, on August 10, 1949, advised 
the Petitioner of the Department of Interior’s request 
that the conditions herein complained of be included in the 
terms of the license already authorized. 

The Department’s request was made despite the fact 
that on February 19, 1948, it had advised the Com¬ 
mission that it had no objection to the issuance of a 
license for the Bliss project, provided certain recommen¬ 
dations were followed relating merely to the time of 
starting and completing construction of the project, 
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“together with the necessary transmission lines”, and 
payment of damages, resulting from subsequent upstream 
diversion of water by the United States. 

It is strikingly clear therefore that the Commission’s find¬ 
ing that the Bliss project was “best adapted” to the statu¬ 
tory policy declared in Section 10(a) was in no way de¬ 
pendent upon the Petitioner’s accepting the illegal condi¬ 
tions complained of, and no evidence was adduced that the 
Bliss site would ever be developed by the Federal Govern¬ 
ment. Without such a finding no 7(b) determination can 
be made. 

While Respondent’s attempts to develop an air of rea¬ 
sonableness in spelling out the alleged reasons and “neces¬ 
sity” for the imposition of these conditions, the employ¬ 
ment of the two inherently conflicting concepts of, 
“unused capacity” of the lines, and their use by the 
United States in a manner “as will not unreasonably in¬ 
terfere with the licensee’s use of said lines”, reveals the 
disingenuous nature of its argument. 

Whenever “wheeling” is discussed in Respondent’s 
Brief, and in the various communications from the Depart¬ 
ment of the Interior, it is always placed in the context of 
“unused capacity”. But despite this distinction being 
forceably drawn to the Respondent’s attention in the pro¬ 
ceedings below, in the Commission’s orders the totally 
different phrase of “not unreasonably interfere” is uni¬ 
formly employed. It is obvious that by reason of any 
“interference”, reasonable or unreasonable, the Govern¬ 
ment would be occupying more than the “unused capacity” 
of the line. 

The line capacity actually required and utilized by an 
electric utility varies from hour to hour with the demands 
of its customers for service. While the schedule of demand 
on each electric system differs from that of every other, 
customer demand on any system at a given hour, day or 
season, may be several times greater than that at some 
other equivalent period. Therefore, “interference” by the 
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Government, under such a condition, might be tolerable in 
one hour and destructive in the need. 

Once the Department of the Interior has moved 
in under the authority given by Paragraph (F) and is 
transferring its power over the lines, Petitioner has only 
one alternative—to proceed under Paragraph (F) (8),— 
which provides that if the licensee needs the whole, or any 
substantial part, of the capacity of the lines then being 
utilized by the United States, it may modify or revoke the 
then existing requirement to transmit energy for the United 
States, but only upon 24 months* notice of the licensee’s in¬ 
tention. What then happens to Petitioner’s statutory obli¬ 
gation to serve its own customers during the two year wait¬ 
ing period? 

The law is well settled that *'‘an administrative agency 
cannot make an otherwise invalid proviso [reasonable or 
unreasonable] a condition to the granting of a permit” or 
as “the price which Petitioner must pay to secure the right 
to maintain its project.” 

The concluding aspect of the Respondent’s brief we 
touch upon is its attempt to evade judicial review. 
Respondent purports to oppose judicial review only as to 
the aspect of reasonableness, and concedes the Court’s 
jurisdiction to examine, instanter, the question of statu¬ 
tory authority. While the Commission’s lack of authority 
is the essence of our case (as conditions, no matter how 
reasonable, are void if in excess of statutory power), 
Petitioner is not required to run the risk of deferring any 
aspect of its claim to relief. 

Here the effect upon Petitioner of enforcement of the 
proposed conditions is clear and palpable, and not remote 
or speculative. It therefore must immediately put to test 
the validity of the conditions complained of, m all their as¬ 
pects, or be forced to risk the hazard at a later date of 
“you have agreed to the terms of your license, and you are 
now too late.” 

In essence, Respondent’s “problem is inherently legis¬ 
lative • • • If it is desirable that the Commission” be 
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entrusted with the powers herein sought to be exercised 
“Congress should be asked to make provision to that 
effect”, instead of Respondent’s seeking to disguise its 
administrative fiat as a “condition” to a license. 

ARGUMENT. 

Commission’s Point I. 

The essence of Commission’s Point I—in fact of its en¬ 
tire argument—is an elaboration of the well settled doctrine 
that the United States, in its sovereign capacity as the 
owner of public lands, can condition permission to use such 
lands as it sees fit. This argument is extended at length 
and surrounded with a sweet air of reasonableness. Un¬ 
fortunately it has nothing to do with the proceeding before 
this Court. Nowhere in this proceeding has the Petitioner 
questioned the authority of the United States to impose con¬ 
ditions or restrictions upon the use of its lands or to appro¬ 
priately delegate such authority. 

The essence of the Petitioner’s case is that the Congress 
of the United States has not conferred upon this particular 
administrative tribunal the authority to impose the condi¬ 
tions herein complained of. On the contrary Congress has 
made its intent clear, in the writing of the organic statute 
involved, to withhold such power from the Respondent. 

In consequence the cases cited in Point I of the Commis¬ 
sion’s brief, relating to the unlimited power over the public 
lands entrusted to Congress, have no relevance to the in¬ 
quiry here. In United States v. Grimaud, 220 U. S. 506 
(1911) (Res. br. p. 8), the defendants directly attacked the 
acts of Congress delegating specific powers to the Secre¬ 
tary of Agriculture over forest lands as an unconstitu¬ 
tional delegation of powers. Similarly in Light v. United 
States, 220 U. S. 523, decided the same week as the 
Grimaud case, the trespasser there contended that the 
same statute was an unconstitutional delegation of author¬ 
ity, and that the United States had not complied with a 
state statute requiring land owners to maintain fences of 
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given height and strength. In neither case was any ques¬ 
tion raised as to the power complained of having been 
conferred on the Secretary by the Congress. As the Court 
said in the Grvmaud case, 220 U. S. at p. 522: 

“The Secretary of Agriculture could not make rules 
and regulations for any and every purpose. William¬ 
son v. United States, 207 U. S. 462. As to those here 
involved, they all relate to matters clearly indicated 
and authorized by Congress 

The same is true of Alabama Power Company v. Federal 
Power Commission, 75 App. D. C. 315, 320-321, 128 F. 2d. 
280 (1942) cert .. den. 317 U. S. 652, cited at page 7 of Re¬ 
spondent’s brief, where this Court said: 

“The language of the statute? and the clearly stated 
powers and duties of the Commission leave no doubt 

2Section 4 of the Federal Power Act provides: 

“The Commission is hereby authorized and empowered—* # * (b) 

To determine the actual legitimate original cost of and the net invest¬ 
ment in a licensed project, and to aid the Commission in such determina¬ 
tion, each licensee shall * * *> file with the Commission in such detail 

as the Commission may require , a statement in duplicate showing the ac¬ 
tual legitimate original cost of construction of such project, addition, or 
betterment, and of the price paid for water rights, rights-of-way, lands, 
or interest in lands. The licensee shall grant to the Commission or to its 
duly authorized agent or agents, at all reasonable times, free access to 

• such project, addition, or betterment, and to all maps, profiles, contracts, 
reports of engineers, accounts, books, records, and all other papers and 
documents relating thereto. ’ ’ 

And Section 301 of the Act provides: 

“(a) Every licensee and public utility shall make, keep, and pre¬ 
serve for such periods, such accounts, records of cost-accounting pro¬ 
cedures, correspondence, memoranda, papers, books, and other records as 
the Commission may by rules and regulations prescribe as necessary or 
appropriate for purposes of the administration of this Act, * * # . 
The Commission may prescribe a system of accounts to be kept by licensees 
and public utilities and may classify such licensees and public utilities and 
prescribe a system of accounts for each class. The Commission, after 
notice and opportunity for hearing, may determine by order the accounts 
in which particular outlays and receipts shall "be entered, charged, or cred¬ 
ited. The burden of proof to justify every accounting entry questioned, 
by the Commission shall be on the person making, authorizing, or 
requiring such entry, and the Commission may suspend a charge or credit 
pending submissions of satisfactory proof in support thereof.’* 

This precise language, with respect to the Commission’s jurisdiction over 
accounts, affords an interesting contrast to the general language of Sections 
7(b), 10(a) and 10(g) on which the Commission seeks to posit its authority 
here, as is demonstrated infra. 
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that # • * the Commission is vested with summary and 
unlimited powers over the accounts of its licensees to 
the extent necessary to insure proper performance of 
its duties.” 

Hamilton v. Regents of University of California, 293 
U. S. 245 (1934), involving the alleged repugnancy of re¬ 
quired courses in military science by a state university to 
both the State and Federal Constitutions, and Sinclair v. 
United States, 279 U. S. 263 (1929) involving the authority 
of a Congressional committee to investigate matters affect¬ 
ing reserve oil lands of the Navy, are too patently irrele¬ 
vant to require discussion. 

Of considerable interest, however, is the case of United 
States v. The City and County of San Francisco, 310 U. S. 
16 (1940), extensively discussed at page 6 of Respondent’s 
brief. This case involved the Hetch-Hetchy Act of 
December 19, 1913 (38 Stat. 242), which is the subject of 
the first proviso to Section 29 of the Federal Power Act, 
stating: 

“ Provided, That nothing herein contained shall be 
held or construed to modify or repeal any of the pro¬ 
visions of the Act of Congress approved December 19, 
1913, granting certain rights of way to the City and 
County of San Francisco, in the State of California.” 

This indicates that the provisions of the Federal Power 
Act might otherwise be deemed to modify or repeal the 
provisions of the earlier statute, requiring, inter alia, that 
“Hetch-Hetchy power be publicly distributed” (310 U. S. 
at p. 30), and thus emphasizes the distinction between the 
limited power of the Commission to impose conditions and 
the very broad power exercised by Congress in so condi¬ 
tioning the Hetch-Hetchy grant. 

Further, the reasoning applied by the Supreme Court 
in the San Francisco case is equally applicable here. There 
the City contended that its arrangement with the private 
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utility was a contract of agency rather than a sale, and 
pointed to precise characterizing language in the instru¬ 
ments executed by it and the utility. Nevertheless, the 
Court said (310 U. S. 16, 28): 

“Mere words and ingenuity of contractual expression, 
' * *, cannot by description make permissible a course 
of conduct forbidden by law.” 

Just as the Supreme Court looked through the form of 
the San Francisco instrument to determine whether the 
statute had been violated in substance, so should this Court 
look through the form of the conditions sought to be im¬ 
posed by the Respondent for the purpose of determining 
whether they are authorized by Respondent’s organic 
statute. 

Doubtless, realizing the speciousness of its initial argu¬ 
ment, and the imminent danger of being impaled upon the 
barb of what Congress has determined with respect to the 
administration of the public property entrusted to it—to 
paraphrase the language of the Supreme Court in the San 
Francisco case quoted at pages 6 and 7 of Respondent’s 
brief—the Commission then seeks to manufacture such a 
“determination” out of the most generalized language in 
its organic statute. 

Respondent in its barren search for a statutory basis to 
support its action, although circuitous and lengthy (Re¬ 
spondent’s brief, 9, 10, 11, 12, 18-20), points, in substance, 
to three sections of the Federal Power Act, Sections 
10(g), 10(a) and 7(b) (Res. Br. 3). But, significantly, it care¬ 
fully avoids even a reference to Section 4(e), discussed at 
length in our main brief (pp. 8,11,12,16,19 and 24), which 
is the section of the Act authorizing the Commission to issue 
licenses .* 

sit should also be noted that Respondent’s brief (p. 5) states, with respect 
to mileages of transmission line on “open” and “reserved” lands, and again 
without any reference to Section 4(e), that “The Commission made no dis¬ 
tinction in its order * * * between those portions of the lines across reserva¬ 
tions and those across public lands, and no such distinction is of significance 
here.” Irrespective of what the Commission did in its orders, Section 4(e) of 
the Act makes a significant and fundamental distinction, as the pages of our 
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(a) The authority alleged to be conferred by Section 10(g). 

Argument in support of the Commission’s position based 
on Section 10(g) of the Act was anticipated, and essentially 
disposed of, in Petitioner’s original brief (pages 16-19). 
The following comments, however, should be made. 

If it is Respondent’s intention to found authority for the 
conditions sought to be imposed upon the most general 
language of the statute that: “All licenses issued under 
this Part shall be issued under the following conditions: 
* * • Such other conditions not inconsistent with the provi¬ 
sions of this Act 4 as the Commission may require”, Re¬ 
spondent, by necessity, raises itself the constitutional ques¬ 
tion which it states (Res. br. p. 4) has not been posed by the 
Petitioner. Section 10(g) patently was not designed by 
Congress as an overall blanket authorization to the Com¬ 
mission to impose any conditions it saw fit, since any such 
construction of this section would automatically expose it to 
attack as an unconstitutional delegation of legislative au¬ 
thority. Panama Refining Company v. Ryan, 293 U. S. 388, 
420-432 (1935); Schechter Poultry v. U. S., 295 U. S. 495 
(1935); and Carter v. Carter Coal Co., 298 U. S. 238 (1936). 


main brief referred to above clearly show. Further, both of the letters from 
the Commission to the Secretary of the Interior (Jt. Ap. 8 & 22) state that 
the invitation to report on the issuance of the license involved, is made pur¬ 
suant to Section 4(e) of the Act and refer solely to conditions ‘‘necessary for 
the adequate protection and utilization” of any reservations under the super¬ 
vision of that Department. It is therefore apparent that the Commission 
itself, reading the plain language of the statute, realized that the Department 
of the Interior’s only authority is with respect to reservations, as distinguished 
from public lands, of the United States, and an obvious conflict exists between 
the actual facts of inter-agency relationships and what Commission counsel 
now seek to argue. 

It is also interesting to note that Respondent, at page 9 of its brief, refers 
to Section 10(f) of the Act. This section provides that whenever a licensee 
is directly benefited by the construction of storage reservoirs or other head¬ 
water improvements by the United States the Commission shall assess charges 
therefore against the licensee and “any amount so assessed shall be paid 
into the Treasury of the United States.” This points up and affirms the show¬ 
ing in our main brief (pages 12-13 and 27) that the basic concept of the Act 
is to require the payment of charges in dollars for the purpose of reimbursing 
the United States for its out-of-pocket costs incurred in connection with the 
issuance of licenses under the statute. 

4 The distinction made by Congress in using the words “this Part” in the 
one clause, and “this Act” in the other, is important as will be demonstrated 
later. 
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As we do not believe that there was any such congres¬ 
sional intent we have not raised that particular constitu¬ 
tional issue. Nor do we believe that Respondent can be 
serious in its apparent contention that, without the author¬ 
ity of the specific language of Section 11(b) of the Act 
(Res. br. p. 10), it could, for example, under Section 10(g), 
require a licensee to “convey to the United States, free of 
cost, such of its lands and its rights of way • # • as may be 
required to complete such navigation facilities”. 

Under such a construction of 10(g) Respondent would, 
by way of further example, have authority to impose, as 
terms of a license, wage and hour regulations for the 
licensee’s employees, the prohibition of unfair labor prac¬ 
tices, the taking of loyalty oaths by licensee’s officers, and 
any other requirements properly within the power of the 
Federal Government which, however desirable they may 
be, are not aspects of the federal sovereignty exercisable 
by a commission charged with the enforcement of the 
Federal Power Act, nor in any way related to the purposes 
of such a statute. If that is the Respondent’s construction 
of its organic statute, it has already confessed judgment. 

In brief, no argument is made that this Commission can¬ 
not impose conditions, within the framework of the Act 
and the intent of Congress, to protect the property of the 
sovereign, or to aid the Commission in exercising its regu¬ 
latory function. The examples cited at page 10 of Respon¬ 
dent’s brief are excellent illustrations of this precise point. 
But it is patently clear that the provisions of Paragraph 
(F) are in no way protective of the lands of the United 
States, or in aid of the Commission’s regulatory function, 
and, as we show both here and in our main brief, are in 
direct conflict with the Act and the clearly expressed intent 
of Congress. 

We also wish to point out here the attempted distortion, 
at pages 13-14 of Respondent’s brief, of the relationship 
of Parts I and II of the Act, and of the testimony before 
Congress of the Commission’s then Solicitor, quoted in 
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Petitioner’s original brief at pages 17-19. Respondent as¬ 
serts (p. 13) that “the failure to enact the proposed ‘wheel¬ 
ing’ provisions in Part II of the Act in no way limits the 
authority of the Commission in Part I to issue licenses con¬ 
taining the proposed conditions.” It can only be assumed 
that this statement is based on failure by the Respondent 
to analyze its own organic statute, because Section 10 
quoted above provides that “All licenses issued under this 
Part shall be under the following conditions”, while sub¬ 
division (g) thereof provides “Such other conditions not 
inconsistent with the provisions of this Act as the Commis¬ 
sion may require”. Similarly. Section 6, also in Part I, 
provides that licenses shall contain “such further condi¬ 
tions, if any, as the Commission shall prescribe in con¬ 
formity with this Act.” 

Respondent then attempts to give the impression that 
Congressman Wolverton and Solicitor DeVane were talk¬ 
ing only about “public utilities” as defined jn Section 
201(e) in Part II of the Act. Even a hasty reference to 
such testimony, quoted in our original brief, shows on the 
contrary that the words employed by both of these gentle¬ 
men, throughout the testimony in question, were “private 
companies”, “the transmission lines of private industry”, 
“the private lines”, “these private operating companies”; 
and Senate Report No. 621 (Petitioner’s original brief, 
page 18) uses the phrase “compel private utilities to estab¬ 
lish connection or exchange power with public plants.” At 
no time was any suggestion made of a distinction between 
a “public utility”, under the limited definition in Section 
201(e), and any other kind of electric public service cor¬ 
poration. 

It should also be borne in mind that H. R. 5423, as to 
which Mr. DeVane was testifying, consisted of Parts I, II 
and m. It was before the House Committee on interstate 
and Foreign Commerce as a whole. As the Court of Ap¬ 
peals for the Third Circuit in the second Safe Harbor case 
(cited in Res. Br. p. 21), 179 F. 2d 179 (footnote 10), 
pointed out: 




14 


“Section 212 of the Public Utility Act of 1935, 49 
Stat. 847, specifically provides that ‘Sections 1 to 29 
inclusive of the Federal Water Power Act, as amended, 
shall constitute Part I of [the Federal Power Act] 
* * *’ Section 213, provides that ‘The Federal Water 
Power Act, as amended, is further amended by adding 
thereto the following parts. . . .’ There follow Parts 
II and III being specifically designated in Section 320 
as the ‘Federal Power Act.’ ” 

Therefore “this Act” is a legislative unit as a whole, and 
may not he divided into mandates to be separately applied 
as the Respondent’s particular desires of the moment dic¬ 
tate. 

However, of perhaps even greater interest is the fact 
that the same common carrier concept proposed and re¬ 
jected in the 1935 amendments (Petit. Orig. Br. pp. 18, 29- 
32) was advanced, and also rejected, in 1919 with respect 
to the old Federal Water Power Act, or Part I of the exist¬ 
ing law. At that time during the course of debate on H. R. 
3184, which became the Federal Water Power Act, Repre¬ 
sentative Mays proposed the following amendment to the 
bill (58 Congressional Record, 66th Cong., 1st Sess., p. 
2136): 

“That all transmission lines constructed or operated 
under authority of this act shall be constructed, op¬ 
erated, and maintained as common carriers.” 

There followed the colloquy quoted below between Rep¬ 
resentative Mays and Representative Esch {ibid. p. 2137): 

“Mr. Mays: Why do you make railroads common car¬ 
riers and why do you make pipe lines common carriers? 

Mr. Esch: We have made both of those common car¬ 
riers because they entered into interstate commerce. 
But the theory of this bill is to allow the State regula¬ 
tory body to have control over the rates, the securities, 
and other features of the transmission lines and power 
developments within the State, and it is only where 
the current is interstate and where the State cominis- 
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sions cam not agree, or where there is no commission, 
that we give this commission the powers that are 
granted to the Interstate Commerce Commission.” 

The Mays amendment was overwhelmingly defeated (ibid.). 

In closing our discussion with respect to this section of 
the Act, brief mention should also be made of the cases cited 
at page 15 of Respondents brief, Montana-Dakota Utili¬ 
ties Co. v. Federal Power Commission, 169 F. 2d 392 (8th 
Cir. 1948), cert. den. 335 U. S. 853; and United States v. 
Ohio Oil Co., 234 U. S. 548 (1914). In both of these cases 
a specific Federal statute provided that the pipe line com¬ 
panies involved accept the status of common carriers 5 as a 
condition precedent to the conduct of their business. As is 
perfectly obvious from our original brief (pp. 28-29), Peti¬ 
tioner is not here contending that Congress, by appropriate 
legislation, cannot impose the status of common carrier in 
a particular situation. The whole point in Frost Trucking 
Co. v. Railroad Commission of California, 271 U. S. 583 
(Orig. Br. pp. 28-29), as applied to this proceeding, is that 
the Respondent, like the State of California in that case, is 
attempting to do indirectly what was prohibited there by 
the 14th Amendment, and in this case by the specific with¬ 
holding of such power by Congress, bringing the 5th Amend¬ 
ment into play. 

5 The statute involved in the Montana-Dakota Utilities Co. case was the 
Leasing Act of Feb. 25, 1920, 41 Stat. 449, 30 U. S. C. $ 185, which provides 
that: 

“Rights-of-way through the public lands # * * may be granted by the 
Secretary of the Interior for pipe line purposes for the transportation of 
oil and natural gas • * * upon the express condition that such pipe lines 
shall he constructed, operated, and maintained as common carriers and 
shall accept, convey, transport, or purchase without discrimination oU 
or natural gas produced from Government lands in the vicinity of the 
pipe line 

In the Ohio Oil Co. case, the defendant was an oil pipe line company within 
the meaning of Section 1 of the Interstate Commerce Act, 49 U. S. C. $ 1. 
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(b) The authority alleged to be conferred by Sections 

10(a) and 7(b). 

The argument of Respondent in support of its alleged 
statutory authority under these two sections may be simply 
stated. Respondent recites the requirements of Section 
10(a) of the Act that all licenses shall he issued on the con¬ 
dition that the project adopted: 

“shall be such as in the judgment of the Commission 
will be best adapted to a comprehensive plan for im¬ 
proving or developing a waterway or waterways for 
the use or benefit of interstate or foreign commerce, 
for the improvement and utilization of water-power 
development, and for other beneficial public uses ,, . 

It then urges that this statutory condition must be read 
together with Section 7(b) of the Act, which provides that 
the Commission shall not approve any project when in its 
judgment the development of resources should be under¬ 
taken by the United States itself, in which event, as the Act 
specifically provides, the Commission shall submit its 
recommendations to Congress. Respondent, therefore, 
argues that since the Commission might determine a project 
should be undertaken by the Federal government itself, 
it could in lieu of such determination condition a license to 
a private company upon the acceptance of such conditions 
as are set forth in Paragraph (F) of its order. Even if 
such an attempted construction were valid, this court is 
not provided in this case with an opportunity to pass upon 
this contention. 

A mere examination of the chronological sequence of 
events in this proceeding indicates that there is no basis 
for Respondent to contend that the protested conditions 
were in fact imposed as an alternative to a recommendation 
of federal development pursuant to a Section 7(b) deter¬ 
mination 

Further, even if the Commission had considered such an 
alternative, which the record establishes it did not, no evi- 
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deuce was at any time adduced to support a 7(b) determi¬ 
nation. As the decision of the Commission’s Chief Trial 
Examiner handed down a few weeks ago in the Roanoke 
Rapids case (In the Matter of Virginia Electric <& Power 
Co., Project 2009, November 15, 1950, p. 45) points out, in 
reaffirming an earlier decision authorizing the issuance of 
a license to the private utility applicant: 

“The additional evidence received does not show 
that the Roanoke Rapids site would be developed at 
any time by the Federal Government, should the pend¬ 
ing application for license be denied. Such denial 
would, of course, permit the water, which the Appli¬ 
cant plans at once to utilize, to continue to be wasted 
to the sea.” 

Taking the sequence of events in chronological order, 
the Commission found the Bliss Project to be best 
adapted to a comprehensive plan of development in its 
order of March 2,1948 (Jt. Ap. 13-14). However, as not in¬ 
frequently occurs in the initiation of a project, the de¬ 
mands of consumers for additional power were so urgent 
that Petitioner found it necessary to carry forward the con¬ 
struction of the Bliss plant at once, without resolving all 
details with respect to appurtenant structures like outgoing 
transmission lines. The Commission recognized the ex¬ 
igencies of the situation, as it has in many cases heretofore, 
and finding the project “best adapted to a comprehensive 
plan,” subject to “the usual conditions and provisions for 
licenses issued under Section 4(e) • * • and such conditions 
as may be prescribed hereafter in the interests of naviga~ 
tion” (Jt. Ap. 13-14), reserved for later determination (Jt. 
Ap. 16) “what transmission facilities should be included 
in the license as part of the project.” 

The phrase “what transmission facilities” clearly con¬ 
notes their location, termini, capacity, constituent mate¬ 
rials, design and other purely physical characteristics, 
solely for one purpose—to insure an adequate outlet for 
the energy generated by the project theretofore approved. 
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It obviously does not comprehend details of operation, 
relationships with competitive power producers, financial 
adjustments between the parties, or commitments to devote 
a licensee’s property to the use of competitors without pos¬ 
sibility of recovery of the licensee’s possession, except on 
24 months’ notice, irrespective of the intensity of its need. 

It should also be noted that the Commission issued the 
March 2, 1948 order after receipt of advice from the De¬ 
partment of the Interior that “The Bonneville Power Ad¬ 
ministration advises that it will interpose no objection to 
the granting of the license” (Jt. Ap. 10), and that 11 The De¬ 
partment has no objection to the issuance of a license to 
the Idaho Power Company for its proposed Bliss Project, 
provided the recommendations above set forth are fol¬ 
lowed.” 6 (Jt. Ap. 11). 

Although Petitioner, on April 20, 1949, specified the 
transmission lines to Boise and to American Falls as the 
project lines leading from the Bliss Power Plant (Jt. Ap. 
17-19), it was not until August 1949, that it was first ad¬ 
vised of the conditions proposed by the Secretary of the In¬ 
terior (Jt. Ap. 44). There can be no question as to the pur¬ 
pose of these conditions. They reflect the apparent after¬ 
thought of the Secretary of the Interior as to “economical 
use of transmission facilities” (i.e., those of Petitioner by 
the United States). 

It is obvious that the Commission’s order of March 2, 
1948, based on an express finding that Petitioner’s project 

« The “recommendations above set forth’’ in the Department’s letter made 
no reference to nse of the Petitioner’s property for the ‘‘wheeling” of public 
power. Such recommendations were (Jt. Ap. 11) : 

“ (1) That the license be conditioned upon the applicant’s starting construc¬ 
tion work within one year from the date of issue of the license and upon com¬ 
pleting construction of at least the initial generating unit together with the 
necessary transmission lines and appurtenant works within five years of the 
date of the license. 

“ (2) That, should the applicant determine it is damaged by subsequent up¬ 
stream diversion of water by the United States in connection with its irrigation 
and conservation program, then the United States Government has the option, 
in full settlement of any and all claims by the applicant, 

“ (a) of paying such damages as the applicant shall be then entitled to re¬ 
cover as a matter of law; or 

“(b) of acquiring the applicant’s plant at its depreciated cost.” 
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“is best adapted to a comprehensive plan for the improve¬ 
ment and utilization of water power development and for 
other beneficial public uses” (Jt. Ap. 13), was in no way 
conditioned at that time upon such limitations as the Sec¬ 
retary of the Interior might later find to be adapted to 
economical use of Petitioner’s transmission facilities by the 
Government. 

This court is not a proper tribunal at this time for any 
discussion as to the propriety of such a determination on 
the part of the Department of the Interior. Whether or 
not any agency of the Federal government should be dele¬ 
gated responsibility by Congress to determine how trans¬ 
mission facilities should be used is not a judicial but a 
legislative problem. 

The essential point is that the provisions, and legislative 
history, of the Act demonstrate there was no intention to 
give this Commission control over the operating policies 
and procedures of licensees, the use of their transmission 
lines, or over the adequacy and methods of service to the 
public where State commission jurisdiction exists (Idaho 
Code Ann. (1948) Title 61). 7 

7 In this connection, the language of the Supreme Court in Connecticut Light 
& Power Company v. Federal Power Commission, 324 TJ. S. 515, 532 (1945) 
should be borne in mind that: 

“ ‘Where a federal agency is authorized to invoke an overriding federal 
power except in certain prescribed situations and then to leave the prob¬ 
lem to traditional state control, the existence of federal authority to act 
should appear affirmatively and not rest on inference alone.’ Yonkers 
v. United States, 320 U. S. 685, 692; Florida v. United States, 282 U. S. 
194, 211-12; cf. Palmer v. Massachusetts, 308 U. S. 79, 84; Federal Trade 
Commission v. Bunte Bros., 312 U. S. 349, 351.” 

It is also pertinent here to refer to the opinion of the Supreme Court in 
First Iowa Hydro Elec. Coop. v. Federal Power Commission, 328 U. S. 152, 
171 (1946) where it said: 

“We find that when [the - ] Act is read in the light of its long and color¬ 
ful legislative history, it discloses both a vigorous determination of Con¬ 
gress to make progress with the development of the long idle water power 
resources of the nation and a determination to avoid unconstitutional 
invasion of the jurisdiction of the states. The solution reached is to 
apply the principle of the division of constitutional powers between the 
state and Federal Governments. This has resulted in a dual system in¬ 
volving the close integration of these powers rather than a dual system 
of futile duplication of two authorities over the same subject matter.” 
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This is made clear in Section 19 of the Act, which specific¬ 
ally provides: 

“That the jurisdiction of the Commission shall cease 
and determine as to each specific matter of regulation 
and control [including the regulation of service] pre¬ 
scribed in this section as soon as the State shall have 
provided a Commission or other authority for the reg¬ 
ulation and control of that specific matter.” 

And as Representative Esch, one of the most vigorous 
proponents of the original Federal Water Power Act, stated 
in the discussion, quoted above (p. 14), leading to the de¬ 
feat of the Mays amendment in 1919: “* * * the theory of 
this bill is to allow the State regulatory body control over 
the transmission lines • • • within the State.” 

The primary aim of the Secretaries of War, Interior and 
Agriculture in drafting the original Federal Water Power 
Act was to secure the maximum power potential from the 
nation’s water resources as a vital aid to the rapidly ex¬ 
panding economy of the country in the closing years of the 
first World War. 8 

8 This goal is most clearly stated in the letter of February 27, 1918, from 
the three Secretaries to the Chairman of the House Committee on Water 
Power (H. Rep. No. 715, 65th Cong., 2nd Sess., p. 29): 

“The industrial expansion which has been necessary in order to pro¬ 
duce the materials and equipment needed in the prosecution of the war has 
placed unprecedented demands upon the electric-power industry, to such 
an extent in fact that the output of commercial central stations has in¬ 
creased more than 60 per cent since 1914. This increase has been great¬ 
est in the manufacturing sections of the East where water-power develop¬ 
ment is comparatively limited, and has been chiefly in the form of steam¬ 
generated power, because steam power can be developed more quickly and 
at less capital cost than water power. This increase in power output has 
taken place notwithstanding advances in costs of construction and of 
operation. 

* « » 

There is also need of legislation in order that time may be given to 
prepare for the developments that must take place after the close of the 
war, if the United States is to maintain its proper place in world trade, 
or even to supply its domestic needs. 

• • • 

Beyond the need of power development as such is the need of increas¬ 
ing the proportion of water power in order to reduce the drain on our coal 
and petroleum supplies, particularly the latter. Even if the coal sup¬ 
ply were unlimited, the reduction in the demands upon labor and trans- 
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The obvious intent of the three Secretaries was to 
develop each independent water power site and to insure 
that such natural resources were not injured or inade¬ 
quately developed in the process. This intent was directed 
to the physical projects occupying the river beds, and the 
purpose was to adapt the improvement of each river as a 
whole, so that its power potentialities from head to foot 
could economically be developed; that no power develop¬ 
ment should be so located or designed as uneconomically 
to diminish or destroy the power resources upstream or 
downstream from the proposed site, or to complicate or 
disarrange rational canalization plans for improvement of 
navigation. 

Respondent’s argument further ignores the fact that the 
State of Idaho owns the river bed occupied by the dam, 
power plant and reservoir, and has as well jurisdiction and 
control over the waters of the Snake River with which the 
power plant is operated. 

Respondent flees to a precarious haven when it sets up 
Section 10(a) of the Act as legislative authority for a 
mandate with respect to the 1 ‘wheeling” of Government 
power over the lines from the Bliss hydroelectric plant. 
Section 10(a) expresses nothing more than the fundamental 
policy and intent of the law, that a project 1 *will he best 
adapted to a comprehensive plan for improving or develop¬ 
ing a waterway” for the purposes therein expressed. The 
preempting of a licensee’s transmission facilities for use 
of the Department of Interior is a far cry, indeed, from a 
comprehensive plan of river development for any of the 


portation equipment would be sufficient reason for substituting water power 
for steam power whenever possible. The petroleum supply, particularly 
in the West where the greatest proportion is used for fuel, is being rap¬ 
idly depleted, consumption has exceeded production and stocks in storage 
are fast disappearing. With the substitution of water power for steam 
power in central stations and with the electrification of railroad, a large 
part of the use of petroleum for fuel could be eliminated.” 

This view was adopted in toto by the House Committee on Water Power, 
H. Eep. No. 715, p. 15. 
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uses encompassed within the intents and purposes which 
Congress expressed in the Act. 

“Such regulations of the administrative body • * * 
are valid only as subordinate rules and when found to 
he within the frame work of the policy which the legis¬ 
lature has sufficiently defined? * * *. When there is no 
rational connection between the declared policy of Con¬ 
gress and the regulation of the administrative body the 
regulation can be declared invalid by the Court.” Wall¬ 
ing v. McCracken County Peach Growers Assn., 50 F. 
Supp. 900, 905 (D. Ky., 1943). 

Commission’s Point IL 

Respondent argues (Res. br. 20-22) that the failure of 
the Commission previously to impose similar conditions is 
not here material. It is urged that reasons for including 
such conditions had not previously arisen and that this is 
the first time a request has been made for the inclusion of 
such conditions by any federal agency. 

Indeed, it is apparent that the conditions sought to be 
imposed do reflect, as Respondent states (Res. br. 21), 
“such a special nature as to require peculiar circum¬ 
stances”. Circumstances are peculiar to an extraordinary 
degree when they involve an effort by the Department of the 
Interior to impose through the medium of an independent 
commission conditions having no relation to the legislative 
authority of that body. 

Perhaps even more peculiar are the cases which the Re¬ 
spondent has cited here (in addition to those quoted in our 
original brief, which Respondent seeks to distinguish) for 
the purpose, we can only assume, of supporting its posi¬ 
tion. Respondent (at p. 21 of its brief) refers specifically 
to page 804 of the opinion of the 3rd Circuit in the first 
Safe Harbor case, 124 F. 2d 800 (1941). A careful read- 

• This statement is substantially identical with the language of the Supreme 
Court in the earlier decision in Panama Refining Co. v. Ryan, supra, which 
also holds that “due process of law requires that it shall appear that the 
order is within the authority of the officer, board or commission”, 293 U. S. 
388, at p. 432. 
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ing of that page shows that all that was under discussion 
there was the conflict between Sections 20 and 313(b) of 
the Federal Power Act,* and that the Circuit Court held 
that the latter section repealed the earlier by necessary im¬ 
plication. Further detailed analysis of this opinion, show¬ 
ing its irrelevancy here, is not necessary as the 3rd Cir¬ 
cuit in the second Safe Harbor case, 179 F. 2d, 189 (1949) 
succinctly stated its precise holding in the earlier case: 

“In our earlier opinion we held that the Federal Com¬ 
mission was without jurisdiction to regulate Safe Har¬ 
bor’s rates as provided in its earlier order because it 
had failed to make a finding that the States of Penn¬ 
sylvania and Maryland were ‘* * * unable to agree 
through their properly constituted authorities on the 
service to be rendered, or the rates or charges of pay¬ 
ments therefor * * V Our actual ruling went no fur¬ 
ther than this. See 124 F. (2d) at pp. 805-9.” 

The essence of both Safe Harbor cases is that this Com¬ 
mission had no jurisdiction over the utility involved there 
until it had made a determination that existing State com¬ 
missions having jurisdiction over the company did not, or 
could not, perform the functions expected of them. That is 
precisely the point we have made in our discussion of Sec¬ 
tion 19 of the Act in reply to Commission’s Point I above 
{supra, p. 19), and is most accurately stated by the Court in 
the first Safe Harbor case, 124 F. 2d 800, 806: 

“We conclude that it was the intention of Congress 
to regulate hydroelectric power by state commissions 
using the federal agency set up in Section 20 only 
where the state commission did not or could not per¬ 
form the function expected of them.” 

No question was ever suggested in either case as to the 
basic jurisdiction of the Commission once the condition 
precedent of the failure of state action has been established. 

The case of Savannah River Electric Co. v. Federal 

* Another indication of the unity of “this Act,” as Sections 20 and 313(b) 
are contained in Parts I and III, respectively, of the Act. 
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Power Commission , 164 F. 2d 408 (4th Cir. 1947) is equally 
extraordinary when cited in this context. There the Court 
said at p. 411: 

“Under the facts as stated [where Congress had 
already authorized development by the United States, 
pursuant to a prior recommendation by the Commis¬ 
sion] there is grave doubt whether there was juris - 
diction in the commission to entertain an application 
for a private license or make recommendations to 
Congress as to the development of the project. • • • 

The fact that the Commission has consistently had the 
common sense to refrain from offering “unsolicited advice 
to Congress with respect to the merit of private as against 
public construction or vice versa” (164 F. 2d at p. 411) is 
hardly authority in opposition to the sound principle laid 
down in Federal Trade Commisison v. Bunte Bros., 312 
U. S. 349 (1941), cited in Petitioner’s original brief at p. 
19, that “the want of assertion of power by those who pre¬ 
sumably would be alert to exercise it, is equally significant 
in determining whether such power was actually con¬ 
ferred.” 


Commission’s Point m. 

(a) The Substantive Basis 

In dealing with this part of Respondent’s Brief we wish 
to treat first the substantive aspect, and postpone our re¬ 
ply to Respondent’s attempt to evade the issues on pro¬ 
cedural grounds. Again Respondent seeks to cloak its pur¬ 
pose with an air of reasonableness and develops a lengthy, 
and ostensibly persuasive, argument having no relevance to 
the question presented here. The key to this phase of the 
controversy is found on page 19 of Respondent’s brief in 
a paragraph quoted from a letter of the Secretary of the 
Interior to the Federal Power Commission, dated Novem¬ 
ber 17, 1949 (Jt. App. 57-59), the first sentence of which 
reads: 
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“The principle that transmission facilities constructed 
over Government lands should he made available, to 
the extent of their unused capacity, to the United States 
upon reasonable terms is important both to the utili¬ 
ties and to the United States.” 

The foregoing sentence, at first blush, is undoubtedly ap¬ 
pealing and persuasive, except to those whose experience 
includes practical knowledge of the problems involved in 
the planning and operation of electric transmission sys¬ 
tems. To the latter, the sentence is a platitudinous gener¬ 
alization, and a misleading one at that. Those words “un¬ 
used capacity” were repeated endlessly in the proceedings 
before the Commission in this case, as well as in the in¬ 
junction proceeding by the Secretary of the Interior, United 
States v. Idaho Power Co., 85 F. Supp. 913 (D. Idaho, 
1949), appeal dismissed, 9th Cir. Feb. 13, 1950, referred to 
in Respondent’s brief at page 16. Thus, it was made to 
appear that the Petitioner has exhibited a “dog-in-the- 
manger” attitude, altogether subversive of the public 
interest. 

However, the Commission, most significantly, has 
pointedly avoided the use of the words “unused capacity” 
in its conditions and orders. The precise language em¬ 
ployed in the conditions objected to, is something quite 
apart from the concept of “unused capacity”, as Para¬ 
graph F (3) of the Commission’s Order (Jt. App. 50) shows. 
It reads: 

“Upon completion of any such interconnections, the 
United States shall have the right to transfer energy 
over said lines as initially or ultimately constructed in 
such amounts as will not unreasonably interfere with 
the licensee’s use of said lines * * 

Thus the very text of the requirement belies the words 
“unused capacity”. Interference with the licensee’s use, 
resulting from the Government’s transfer of its own power 
over such lines, means nothing else than Government in- 


26 


vasion and preemption of at least a part of the line capa¬ 
city required by the licensee for its customers’ own use. 
It is obvious that by reason of any “interference”, reason¬ 
able or unreasonable, the Government would be occupying 
more than the “unused capacity” of the line. 

Petitioner disclaims all disposition to split hairs over the 
meaning and scope of “unreasonable interference”, as its 
meaning is neither defined nor definable when applied to 
electric transmission line capacity. The line capacity actu¬ 
ally required and utilized by an electric utility varies from 
hour to hour. Daily peak load periods and peak load sea¬ 
sons require the entire capacity at times, and such 
capacity must be kept constantly available for such periods, 
as well as for emergencies as when other lines are out of 
service. While the schedule of demand on each electric sys¬ 
tem differs from that of every other, customer demand on 
any system at a given hour in the day and at peak load 
hours (usually at noon and evening) may be several times 
greater than that at some other given hour. Likewise, the 
weekly, monthly, seasonal, and annual demands on any 
such system vary as widely. Therefore, interference by 
the Government might possibly be reasonable (i.e., tol¬ 
erable) in our hour and destructively unreasonable in the 
next . 

An electric utility company in designing and installing 
the units of its transmission system must, because of obvi¬ 
ous economic and engineering necessity, make the capacity 
of those units adequate for response to then-present custo¬ 
mer demands, at any time and whatever they may be, plus 
additional capacity to satisfy the growth in demand during 
the reasonably foreseeable future, if the business is to be 
conducted providently in the public interest. Transmis¬ 
sion line capacity must always be available to the utility 
company for the use of its customers whenever needed. 

As the Commission is abundantly aware, these days are 
characterized, and future days undoubtedly will be, by huge 
and unprecedented growth in customer demand for electric 
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power, and this fact is nowhere better exemplified than in 
the system of Petitioner. The present outgoing lines from 
the Bliss power plant, which are the basis of the issue here, 
are well adapted to present public demands. It may soon 
be necessary, for Petitioner’s own requirements, to increase 
the voltage of either or both of the Bliss lines from 138,000 
volts to 230,000 volts, unless Petitioner be forced to undergo 
the expense of building an additional and separate trans¬ 
mission line. Let us assume that when that day comes, the 
Department of the Interior has moved in under the 
authority given by Paragraph (F) (3) (Jt. App. 50), and 
is transferring its power over the Bliss lines. Petitioner 
would be then faced with the dilemma of having to meet the 
demands of its service area for electric power, which it 
must promptly meet under the requirements of Sections 19 
and 207 of the Federal Power Act (for the administration 
of which Respondent is responsible), as well as the statutes 
of the State of Idaho, 10 where Petitioner serves as a public 
utility, and of having no means available to do so. 

Under the proposed conditions Petitioner has only one 
alternative—to proceed under Paragraph F(8) (Jt. Ap. 52), 
which provides that if the licensee notifies the Commission 
that it needs the whole, or any substantial part of, the ca¬ 
pacity of the lines then being utilized by the United States, 
the licensee may modify or revoke the then existing agree¬ 
ment to transmit energy for the Government by giving the 
Commission 24 months’ notice of the licensee’s intention 
(Jt. App. 52 and 64). 

What then happens to Petitioner’s statutory obligation 
to serve during the two-year waiting period? Surely this 
is a precarious alternative which the Commission offers in 
palliation of its own disregard of the requirements of its 
own organic statute. 

What we have said above in reply to Commission’s Point 
I disposes of Respondent’s remaining contentions of sub¬ 
stance appearing at pages 24-27 of its brief. As was true 


10 Idaho Code Ann. (1948) Section 61-302. 
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with respect to the case of Montana-Dakota Utilities Co. v. 
Federal Power Commission, swpra, in Fox River Paper 
Co. v. Railroad Commission, 274 U. S. 651 (1927), the 
commission there was also specifically authorized by stat¬ 
ute to condition its permits so as to include the right of re¬ 
capture. In United States v. Appalachian Electric Power 
Co., 311 U. S. 377 (1940), the Supreme Court specifically 
states, at page 419 of its opinion, that “there is no conten¬ 
tion that the provisions of the license are not authorized 
by the statute.” 

At pages 25-26 of its brief, Respondent refers to Peti¬ 
tioner’s point in its main brief (pp. 23-24) that Paragraph 
(F)(9) violates Section 6 of the Act. That section sets 
forth the sole conditions upon which a license, once granted, 
may be (a) altered—“only upon mutual agreement between 
the licensee and the Commission”—or (b) revoked—“only 
for the reasons and in the manner prescribed under the 
provisions of this Act”,that is under Section 13, for failure 
to begin or complete construction under the license, or under 
Section 26, “for violation of” the terms of the license. 

Respondent then seeks to extend the decision of this 
Court in Pacific Power & Light Company v. Federal Power 

Commission, -D. C. App.-, 184 F. 2d 272 (1950), 

to justify its rather extraordinary assertion that it could, 
by its own unilateral action, alter or revoke a license for 
a project, because of a change in the function of the trans¬ 
mission line included therein. Such an argument not only 
transcends the bounds of the statute, but seeks to contra¬ 
dict its specific terms. 

Further Respondent also overlooks the fact that a li¬ 
cense, once accepted, is in legal effect a contract between 
the parties, as Section 6 also provides that “said terms 
and conditions and the acceptance thereof shall be ex¬ 
pressed in said license.” This is further evidenced by Sec¬ 
tion 28 of the Act, wherein it is provided that “the right 
to alter, amend or repeal this Act is hereby expressly re¬ 
served; hut no such alteration, amendment, or repeal shall 
effect any license theretofore issued under the provisions 
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of this Act, or the rights of any licensee thereunder.” Thus, 
even Congress has not only recognized, but specifically en¬ 
acted, the principle that a license, issued and accepted, pro¬ 
vides fixed rights (as well as obligations), subject to modi¬ 
fication only as the Act provides, and not automatically on 
the basis of changing conditions as Respondent contends. 
Here, then, is another example of the Commission endeav¬ 
oring to coerce a prospective licensee into agreeing to limi¬ 
tations (by accepting the license and its conditions as Sec¬ 
tion 6 of the Act requires) which are at odds with the Con¬ 
gressional enactment and intent. Section 6 itself points to 
the illegality of such procedure, as (like Section 10(g)) it 
authorizes only such conditions “as the Commission shall 
prescribe in conformity with this Act.” 

The law is well settled that no administrative agency 
may impose conditions beyond its authority as “the price 
which Petitioner must pay to secure the right” (Res. br. 
p. 25) it seeks. As this Court has recently said in Stand¬ 
ard Airlines, Inc. v. Civil Aeronautics Board, - App. 

D. C. -, 177 F. 2d 18, 20 (1949) “An administrative 

agency cannot make an otherwise invalid proviso a condi¬ 
tion to the grant of a permit”. Similarly, in a case involv¬ 
ing an attempt by the Interstate Commerce Commission to 
condition the issuance of securities, the Supreme Court 
said in United States v. C. M. <& St. P. R. R., 282 U. S. 311, 
324 (1931): 

“The power to impose such conditions, however, is 
not unlimited and may not be exercised arbitrarily 
or * * * unless there be found substantial warrant for 
the conditions in the applicable standards established 
by the provisions of the act”. 11 

11 This is of particular interest in relation to the proceeding here in that 
it required an act of Congress, in writing Section 77B of the Bankruptcy Act, 
to give the Interstate Commerce Commission the jurisdiction it sought to es¬ 
tablish by the imposition of conditions in approving the issuance of securties 
subject to the statute. As Congressman LaGuardia stated in the debates in 
the House on the amendments to the Bankruptcy Act (76 Congressional Becord, 
72nd Cong., 2nd Sess., p. 5358): 

“We have taken the views in the minority opinion in the Chicago, Mil¬ 
waukee & St. Paul Railroad case, even to the extent that all incidental 
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Finally, Respondent’s carefully equivocated sugges¬ 
tion, at page 27 of its brief, that it “would have been 
proper and reasonable for the United States to have con¬ 
structed the Bliss power plant in exactly the same manner 
and to the same capacity as it has been constructed by the 
Petitioner” is in direct conflict, as we have pointed out 
above, with the Commission’s finding (Jt. Ap. 13-14) that: 

“The project does not affect any Government dam, 
nor will the issuance of a license therefor as herein¬ 
after provided affect the development of any water 
resources for public purposes which should be under¬ 
taken by the United States itself.” 

It is therefore clear that Respondent cannot invoke any 
administrative discretion granted to it by the Act, to refuse 
the issuance of a license, without reversing its prior admin¬ 
istrative finding. 

(b) The Procedural Basis. 

Respondent contends (Res. br. pp. 22-23) that the pres¬ 
ent petition is premature to the extent that “the reasonable¬ 
ness of the conditions is not subject to review at this time.” 

This device is a familiar and indeed, from the Respon¬ 
dent’s point of view, a most useful one. If it works, the 
unfortunate applicant for a license is cleverly trapped. 
Initially, the suppliant is told that he isn’t hurt yet, and 
may never be, so that in order to get his business done he 
had better accept the conditions and thereby secure his 
license. When the axe falls the worried licensee hastens 
to the court only to find that the trap has been sprung, 
as he is then informed that by accepting the license he is 
estopped from challenging its conditions. 


and indirect costs, expenses, and fees are subject to the control of the 
Interstate Commerce Commission, and have written that into the law.” 

If the Federal Power Commission believes it should have the extraordinary 
powers it seeks to exercise here , the appropriate procedure is to apply to Con¬ 
gress for amendment of the statute. 
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This is precisely what happened in the Montana-Dakota 
Utilities Co. case which the Respondent has cited, with 
understandable relish, at three separate places in its brief. 
There the Federal Power Commission successfully raised 
the defense of a stipulation entered into between the peti¬ 
tioner and the Secretary of the Interior, pursuant to the 
statute, wherein the former “expressly consents and agrees 
that its pipe lines shall be constructed, operated and main¬ 
tained as a common carrier”, Montana-Ddkota Utilities Co. 
v. Federal Power Commission, 169 F. 2d 392, (8th Cir. 1948) 
cert, demed 335 U. S. 853. See also Golden Gate Bridge & 
Highway District v. United States , 125 F. 2d 872 (9th Cir. 
1942) cert, denied 316 U. S. 700 (1942); National Labor 
Relations Board v. Gerling Furniture Co., 103 F. 2d 663 
(7th. Cir. 1939); and Stein^Hall Mfg. Co. v. M. H. Gloss- 
berger & Co., 84 Ind. App. 306, 145 N. E. 526 (1924). 

The most superficial examination of New Jersey v. Sar¬ 
gent, 269 U. S. 328 (1926), cited at p. 22 of Respondent’s 
brief, shows that it has no bearing on the issue here. There 
the Supreme Court declined judicial review on the grounds 
that there was no justiciable issue involved. As the Court 
pointed out (at pp. 334 and 338): 

“On reading the present bill we are brought to the 
conclusion • • * that the bill does not show that any 
right of the state, which in itself is an appropriate 
subject of judicial cognizance, is being, or about to be, 
affected prejudicially by the application or enforce¬ 
ment of tiie act. 

• • • 

There is no showing that the state is now engaged 
or about to engage in any work or operations which 
the act purports to prohibit or restrict * * 

Further when the dictum from this opinion, quoted in 
Respondent’s brief, is read in its full context the distinc¬ 
tion between that case and the proceeding here is readily 
apparent. In New Jersey v. Sargent, the objection was, 
as the opinion points out at p. 339: 
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“chiefly to the restrictions and conditions to which, 
according to the terms of the act, an applicant is 
deemed to assent by seeking and accepting a license. 
These restrictions and conditions are assailed in the 
hill as passing beyond the field of congressional power 
and invading that reserved to the state. But whether 
they are thus invalid cannot he made the subject of 
judicial inquiry until they are given or are about to be 
given some practical application and effect. Naturally 
this will be after they become part of an accepted li¬ 
cense, and after some right, privilege, immunity, or 
duty asserted under them becomes the subject of actual 
controversy”. 

There, no project or license was under consideration, or 
even contemplated. Here, Respondent in its order author¬ 
izing the license for the Bliss project has spelled out 
in detail the conditions and requirements to be inserted in 
the license, and which Petitioner must accept and agree to 
in writing,—the license, as pointed out above, having the 
attributes of a contract, the obligations of which Petitioner 
cannot there after avoid. 

Here the conditions and restrictions are assailed as pass¬ 
ing beyond the field of the Commission’s delegated author¬ 
ity under its organic statute, and even Respondent’s coun¬ 
sel “do not suggest that the conditions and requirements 
of Paragraph (F) are beyond judicial scrutiny.” (Br. p. 
23). “Whether they are thus invalid” can readily be de¬ 
termined by immediate judicial scrutiny of the terms of 
the statute itself. What Respondent is trying to do, of 
course, is to distort the dictum it quotes from the Sargent 
case into an extension of the familiar rule requiring the 
exhaustion of administrative remedies as a condition 
precedent to judicial review, Myers v. Bethlehem Ship¬ 
building Corp., 303 U. S. 41 (1938); Macauley v. Waterman 
S. S. Corp., 327 TJ. S. 540 (1946); Federal Power Commis¬ 
sion v. Arkansas Power <8 Light Co., 330 TJ. S. 802 (1946). 

However, even under this rule, an entirely different sit¬ 
uation obtains when the attack on the agency action in- 
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volved is based upon an assertion that it is in excess of 
statutory powers. In such an event redress may be had 
immediately in the courts. As the Supreme Court has said 
in Skinner & Eddy Corp. v. United States, 249 U. S. 557 
(1918) : 12 

“The contention is that the Commission has exceeded 
its statutory power and that the order is void. In such 
a case the courts have jurisdiction of suits to enjoin 
the enforcement of an order even if the plaintiff has 
not attempted to secure redress in a proceeding before 
the Commission.” 18 


CONCLUSION. 

In summary then, reducing the arguments herein to their 
essentials, Respondent’s difficulty is that, in seeking to 
expand its authority, on the basis of the plenary power of 
the sovereign over its own property, Respondent has over¬ 
looked the fact that Congress did not abdicate that func¬ 
tion to this Commission. In the words of this Court in 
Pacific Power <$> Light Company v. Federal Power Com¬ 
mission, 184 F. 2d 272 at p. 275, supra, the Commission’s 
“problem is inherently legislative. * • * If it is desirable 
that the Commission” have authority to force licensees 
under the Act to transmit power generated by federal 
plants, without their consent, “Congress should be asked 
to make provision to that effect” (as it did, for example, 

12 In connection with the Skinner 4r Eddy case, it is of interest to note that 
a variant of the same gambit assayed here was recently attempted by the 
Respondent in the District Court of this jurisdiction in the case of United 
Gas Pipe Line Co. v. Federal Power Commission (Civil Action No. 4680-50). 
There, motion was made to dismiss a complaint for injunction restraining the 
enforcement of certain of the Commission’s orders, rules and regulations un¬ 
der the Natural Gas Act. The Commission contended that inasmuch as it 
had already ordered the company to show cause at a hearing before the Com¬ 
mission why it should not comply with such orders and regulations, the com¬ 
plaint was premature and that its action was not as yet subject to review. 
Such efforts to delay and, if possible, preclude judicial scrutiny of it asserted 
excess of statutory authority, were frustrated, momentarily at least, by Judge 
Holtzoff’s action in denying the motion to dismiss, specifically on the authority 
of Skinner 4" Eddy Corp. v. United States, on November 9, 1950. 

13 See also IT. S. Alkali Assn. v. United States, 325 U. S. 196 (1945); 
Varney v. Warehime, 147 F. 2d 238, (6th Cir. 1945) cert, denied 325 U. S. 
882; and Goldman v. American Dealers Service, 135 F. 2d 398 (2nd Cir. 1943). 
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in the Licensing Act of 1920, supra), instead of Respon¬ 
dent’s seeking to disguise its administrative fiat as a “con¬ 
dition” to a license. 

Inasmuch as the Commission has made all the findings 
required to support its order, including a determination 
that the Bliss project as a whole “is best adapted to a com¬ 
prehensive plan for the improvement and utilization of 
water power development”, the subsequently 'conceived 
provisions of Paragraph (F) can properly be stricken from 
the order without invading the province of administrative 
discretion. 

It is therefore respectfully submitted that on the basis of 
the foregoing this Court should enter its judgment and de¬ 
cree modifying said orders of the Commission of October 
13, 1949 and January 18, 1950 so as to delete Paragraph 
(F), including subparagraphs (1) to (10) inclusive thereof. 

Respectfully submitted, 

A. C. Intman 
1220 Idaho Street, 

Boise, Idaho. 

Harry A. Poth, Jr. 

Reid & Priest 
1518 K Street, N. W. 
Washington 5, D. C. 

Attorneys for Petitioner. 


December 7, 1950. 
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APPENDIX. 

Additional Excerpts from the Federal Power Act. 

In addition to the sections of the Act qnoted in onr origi¬ 
nal brief, the following are also included here as they are 
discussed in some detail in both the Respondent’s Brief 
and in Petitioner’s Reply Brief. 

Sec. 7(b) Whenever, in the judgment of the Com¬ 
mission, the development of any water resources for 
public purposes should be undertaken by the United 
States itself, the Commission shall not approve any 
application for any project affecting such development, 
but shall cause to be made such examinations, surveys, 
reports, plans, and estimates of the cost of the pro¬ 
posed development as it may find necessary, and shall 
submit its findings to Congress with such recommenda¬ 
tions as it may find appropriate concerning such devel¬ 
opment. 

Sec. 10. All licenses issued under this Part shall be 
on the following conditions: 

(a) That the project adopted, including the maps, 
plans, and specifications, shall be such as in the judg¬ 
ment of the Commission will be best adapted to a com¬ 
prehensive plan for improving or developing a water¬ 
way or waterways for the use or benefit of interstate 
or foreign commerce, for the improvement and utili¬ 
zation of water-power development, and for other bene¬ 
ficial public uses, including recreational purposes; and 
if necessary in order to secure such plan the Commis¬ 
sion shall have authority to require the modification of 
any project and of the plans and specifications of the 
project works before approval. 




